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18  8  9. 


CITY    OF    BOSTON. 


In  Common  Council,  January  13,  1887. 
Ordered,  That  the  Committee  on  Elections  be  requested  to  prepare  and 
cause  to  be  printed  a  record  of  all  controverted  elections  to  the  Common 
Council ;  the  expense  attending  the  same  to  be  charged  to  the  appropriation 
for  printing. 

Passed. 

DAVID   F.  BARRY, 

President. 


In  Board  of  Aldermen,  January  17,  1887. 
Concurred. 

PATRICK   J.  DONOVAN, 

Chairman. 


January  19,  1887. 
Approved. 

HUGH   O'BRIEN, 

Mayor. 


Ordered,  That  the  Committee  on  Elections  be  authorized  to  have  re- 
printed six  hundred  copies  of  the  volume  of  "Reports  of  Controverted 
Elections  in  the  Common  Council,"  completing  the  same  to  the  present  date; 
the  expense  thus  incurred  to  be  charged  to  the  Contingent  Fund  of  the  Com- 
mon Council. 

In  Common  Council,  April  25,  1889. 

Passed. 

HORACE  G.  ALLEN, 

President. 
Approved,  May  1,  1889. 

THOMAS  N.  HART, 
Mayor. 
A  true  copy. 

Attest: 

JOSEPH  O'KANE, 

Clerk  of  the  Common  Council. 


PREFACE. 


The  questions  which  have  arisen,  from  time  to  time,  in 
connection  with  the  election  of  members  of  the  Common 
Council  of  the  City  of  Boston,  cover  a  very  wide  range  of 
inquiry  concerning  the  rights  and  qualifications  of  voters, 
the  conduct  of  public  meetings,  the  duties  of  public  officers, 
the  eligibility  of  members,  the  authority  of  returns,  the 
powers  of  legislative  bodies,  and  the  many  often  perplexing 
details  of  the  construction  of  statute  requirements  in  regard 
to  elections. 

The  City  of  Boston,  indeed,  has  been  the  field  in  which 
the  present  election  system  of  the  State  has  been  de- 
veloped. Being  the  first  town  to  receive  a  charter  of  in- 
corporation in  the  form  of  a  city,  and  being  for  a  long  time 
the  only  municipality  in  which  the  voting  population  was 
large  enough  to  require  other  than  the  simple  machinery  of 
the  old  town-meeting  to  properly  ascertain  and  record  the 
will  of  the  people,  it  is  here  that  experiments  have  been 
made,  and  experience  gained,  for  the  perfection  of  the  gen- 
eral system.  Many  of  the  features  of  the  general  election 
laws,  which  are  now  held  to  be  the  most  important  and 
necessary  to  a  proper  and  safe  regulation  of  the  suffrage, 
have  sprung  directly  from  an  observation  of  the  needs  of 
the  City  of  Boston  in  this  matter,  as  they  have  appeared  from 
time  to  time.  Some  have  been  adopted  at  the  request  of  the 
City  Council ;  others,  which  at  first  applied  only  to  this  city, 
have  been  incorporated  in  general  legislation  through  a  re- 
vision of  the  statutes. 

For  many  years,  moreover,  the  City  Council  of  Boston 
was  the  only  legislative  body  in  the  Commonwealth,  except 
the  General  Court,  enjoying  the  broad  authority  to  deter- 
mine disputed  questions  of  election  and  qualification,  or  to 
pass  upon  matters  involving  the  regulation  or  correction  of 
acts  of  popular  suffrage ;  while  to  this  day,  although  similar 
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municipal  corporations,  vested  with  like  powers,  have  been 
established  in  considerable  number  throughout  the  State, 
the  magnitude  of  the  interests  here  involved  has  given  a 
peculiar  weight  and  authority  to  the  decisions  made  by  the 
government  of  this  city. 

It  is,  therefore,  proper  to  claim  for  the  rulings  and  prece- 
dents established  by  the  City  Council  of  Boston  —  and 
especially  of  the  Common  Council,  being  the  more  numerous 
and  popular  branch  —  an  authority  and  importance  second 
only  to  that  of  similar  decisions  in  the  General  Court.  This 
is  the  more  evident  from  the  fact  that,  in  determining  the 
questions  arising  in  connection  with  controverted  elections  of 
its  members,  the  Common  Council  has  approached  the  mat- 
ter in  a  judicial  spirit,  has  pursued  its  inquiries  with  care 
and  thoroughness,  and  has  reached  its  conclusions  in  an 
impartial  temper.  The  several  Committees  on  Elections 
which  have  had  charge  of  the  questions  arising  from  year  to 
year,  as  well  as  the  special  committees  which  have  occasion- 
ally been  raised  for  some  exigency,  have,  without  excep- 
tion, been  composed  of  men  in  whose  judgment  and  discrim- 
ination entire  faith  may  be  placed,  and  the  reports  which 
they  have  presented  possess  the  value  that  attaches  to  a 
carefully  considered  and  intelligent  verdict.  These  com- 
mittees have  also  enjoyed  the  advantage  of  consultation  with 
the  chief  officers  of  the  Law  Department  of  the  city,  whose 
opinions  form  a  valuable  part  of  the  record  of  the  cases 
determined. 

The  first  instance  of  a  controverted  election  in  the  Com- 
mon Council  is  found  in  the  year  1827.  In  the  preceding 
years  there  were  observed  slight  irregularities  in  the  re- 
turns, amounting  to  nothing  more  than  clerical  errors  or 
omissions  incident  to  an  imperfect  understanding  of  the 
requirements  of  the  charter  concerning  the  certification  of 
members  chosen.  At  the  gathering  of  the  first  Common 
Council,  May  1,  1822,  defects  in  the  certificates  of  members 
were  discovered  and  so  reported  by  the  Committee  on  Elec- 
tions of  that  year ;  but,  corrections  being  made  by  the 
election  officers,  the  Common  Council  did  not  take  the  mat- 
ter into  consideration. 

Five  years  later  occurred  the  first  contest  in  which  the 
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Council  was  called  upon  to  make  a  formal  inquiry  and  de- 
termine a  definite  question.  The  issue  in  this  case  was  that 
of  a  proper  observance  of  the  requirements  of  the  law  at  that 
time  governing  elections  in  the  City  of  Boston.  In  this,  and 
in  the  cases  arising  for  several  years  thereafter,  the  miestions 
for  decision  were  mostly  technical  in  their  character,  and 
arose  from  the  insufficiency  or  the  defects  of  the  charter  provi- 
sions for  the  conduct  of  elections.  Incidentally,  however, 
questions  of  a  general  interest,  outside  the  special  statutes  of 
incorporation,  presented  themselves,  and  were  determined ; 
and,  as  the  provisions  of  the  charter  were  changed  and 
strengthened  by  subsequent  legislation,  and  the  methods  of 
election  were  brought  to  conform  more  nearly  to  those  which 
to-day  prevail,  the  issues  presented  became  less  narrowly 
technical,  and  involved  the  consideration  of  broader  princi- 
ples, and  of  subjects  more  widely  and  permanently  important. 

In  preparing  these  reports  and  decisions  it  has  not  been 
thought  competent,  under  the  order  of  the  Common  Council 
directing  the  work,  for  the  committee  to  offer  comment 
either  upon  the  opinions  expressed  in  the  reports,  or  upon 
the  action  taken  by  the  Council  in  any  particular  case. 

The  reports  are  given  in  full,  except  that  minutes  of  evi- 
dence, which  in  some  cases  are  voluminous,  and  arguments 
of  counsel  are  omitted.  The  fulness  and  care  with  which  the 
reports  were  drawn  by  the  several  committees  presenting 
them  render  the  republication  of  the  evidence  unnecessary; 
and  in  all  cases  reference  is  made  to  the  documents  in  which 
such  evidence,  when  preserved,  is  to  be  found.  When  a 
dissenting  report  has  been  presented  by  one  or  more  mem- 
ers  of  a  committee,  such  report  is  also  given  in  full ;  and  in 
connection  with  each  case  are  published  such  opinions  of  the 
City  Solicitor  upon  questions  of  law  as  were  furnished  by 
him  at  the  request  of  the  committee  conducting  the  inquiry. 

The  final  action  of  the  Council  in  each  case  is  ffiven  as 
nearly  as  possible  in  the  exact  words  of  the  record,  with  ref- 
erence to  the  volume  and  page  on  which  it  may  be  found  ;  and, 
when  the  vote  was  taken  by  yeas  and  nays,  the  number  of 
these  respectively  is  given.  Also,  in  cases  where  debates  arose 
upon  the  acceptance  of  the  report  of  a  committee,  a  brief 
statement  of  the  reasons  advanced,  pro  and  contra,  is  added. 
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The  purpose  has  been  to  present  in  this  volume,  not  only 
precedents  established  by  the  decisions  of  the  Common 
Council  in  election  cases,  but  also  the  reasons  which  con- 
trolled its  action,  the  construction  of  law  on  which  the  action 
was  based,  and  the  reasons  influencing  those  who  may  have 
held  a  contrary  opinion.  It  is  thought  that  a  compilation 
made  upon  this  plan  will  have  a  value  and  a  completeness 
which  it  would  not  otherwise  possess. 

In  the  preparation  of  this  work  recourse  has  been  had  in 
every  case  to  the  original  papers  on  file.  The  records  of 
the  Common  Council  and  of  the  Law  Department  have  also 
been  consulted. 

Many  of  the  reports  and  the  greater  part  of  the  valuable 
opinions  of  the  City  Solicitors  have  never  before  appeared  in 
print.     These  have  been  collected  and  carefully  edited. 

Where  a  report  has  been  printed  as  a  City  Document  refer- 
ence is  made  by  number  thereto.  The  names  of  members 
of  the  several  committees  making  these  reports  are  given  in 
connection  with  the  cases  reported,  respectively.  Where  the 
report  is  signed  by  the  full  committee  this  fact  is  stated ; 
otherwise  the  report  is  given  as  by  the  chairman  or  the  mem- 
ber whose  name  appears  as  signing  and  presenting  it. 

In  the  head-notes,  which  are  prefixed  to  each  case,  the 
design  is  to  give,  in  as  condensed  form  as  possible,  the  exact 
determination  reached  by  the  Council  upon  the  questions  pre- 
sented. In  doing  this,  care  has  been  exercised  to  state  the 
points  decided  as  nearly  as  may  be  in  the  language  of  the  re- 
port, and  to  guard  against  overstatement  where  a  departure 
has  been  necessary,  for  the  sake  of  brevity,  from  the  phrase- 
ology of  the  record. 

The  Index  is  made  up  largely  from  the  head-notes,  in  the 
expectation  that  it  will  serve  also  as  a  digest. 

In  the  compilation  of  this  volume  the  committee  has 
availed  itself  of  the  services  of  Mr.  Frederick  E.  Goodrich, 
whose  conversance  with  the  law  of  elections  and  the  practice 
under  these  statutes  in  the  City  of  Boston,  as  well  as  his  ex- 
perience in  the  preparation  of  publications,  the  committee  is 
pleased  to  recognize  as  contributing  largely  to  the  complete- 
ness and  value  of  the  work  herewith  presented.  The  thanks 
of  the  committee  are  also  due  to  Mr.  Joseph  O'Kane,  the 
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efficient   Clerk  of  the  Common  Council,  whose  familiarity 
with  the  records  of  that  body  has  been  of  much  service. 

WILLIAM  B.  F.  WHALL,  Chairman, 
JACOB  FOTTLER, 
WILLIAM  H.  MURPHY, 
ROBERT  H.   BOWMAN, 
EDWARD  J.   LEARY, 

Standing  Committee  on  Elections 

of  the  Common  Council. 
Boston,  June  14,  1687. 
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PEEE ACE  TO  SECOND  EDITION. 


The  popularity  of  the  compilation  of  "Reports  of  Contro- 
verted Elections  "  is  sufficiently  indicated  from  the  fact  that  the 
first  edition,  published  in  1887,  was  soon  exhausted,  and  that 
repeated „calls  are  made,  for  copies,  of  the  work.  Its  value  as  a 
book  of  reference  can  be  easdy  appreciated  in  considering  that, 
inasmuch  as  our  city,  more  than  any  other  ,city  in ,  the  Com- 
monwealth, has  been  the  field  where  controversies  of  this 
character  have  arisen,  the  number  of  cases  occurring,  and  the 
number  and  diversity  of  the  questions  that  have  been  brought 
up  are  proportionately  large.  It  is  fair  to  presume  that  most 
of  the  questions  that  are  likely  to  arise  in  controverted  elec- 
tions ai*e  made  matters  of  discussion  in  these  pages,  and  the 
decisions  upon  them  may  serve  as  guides  and  precedents  for 
future  action. 

In  the  year  1888  there  were  no  contested  cases  in  the  Com- 
mon Council.  In  1889  the  contested  cases  in  Wards  3  and  12 
were  considered  and  decided  by  the  Common  Council  in  open 
session,  and  that  being  the  only  tribunal  by  whom  the  cases 
were  considered,  the  proceedings  are  printed  entire  from  the 
official  report. 

It  may  be  stated,  for  the  information  of  the  Common  Council, 
that  the  work  is  electrotyped,  and  that  future  editions,  with  the 
necessary  revisions,  may  be  published,  if  desired,  at  less  ex- 
pense than  would  otherwise  be  incurred. 

LOUIS  M.   CLARK,    Chairman. 
SAMUEL  H.  WISE, 
ROBERT  C.  FANNING, 
JOHN  J.  HOAR, 
PERLIE  A.  DYAR, 

Standing  Committee  on  Elections 

of  the  Common  Council. 
Boston,  September,  1889. 
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Hall,  Samuel  VV.     (Chessman,  Pet.), 
Hauey,  Thomas,  v.  Patrick  Barry, 
Haskell,  William  O.     (Shipley,  Pet.), 
Haven,  Calvin  W.,     (in  re  Stover), 
Hayes,  James  B.     (John  J.  Mulhall  v.), 
Head,  Joseph.      (Pain  v.  Simonds), 
Holmes,  Richard.     (Betteley,  Pet.), 
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1862. — Samuel  Jepson  et  al.,  Petitioners.     Ward  3. 

The  petition  alleged  disqualification  of  a  sitting  mem- 
ber, by  reason  of  non-residence.  Leave  to  withdraw 
was  granted,  the  petitioners  failing  to  appear ic  support 
of  their  remonstrance. 

1866.  —  William  C.  Culver  v.  Michael  Carney.     Ward  7. 

Petition  for   recount  of  votes.     Leave  to   withdraw 
granted,   a    recount  showing  no  change    in   result   of 
election. 
Thomas  Gogin  v.  Benjamin  Dean  et  al.     Ward  12. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of   election. 

1867.  —  Henry  A.  Cann  et  al.,  Petitioners.     Ward  2. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 
Nathaniel  B.  Shurtlefp  et  al.,  Petitioners.       Ward  4. 
Petition  for  recount  of  votes ;  showing  no  chauge  in 
result  of  election. 
George    W.    Borrowscale     et   al.    v.   AValbridge    A. 
Field  et  al.     Ward  5. 
Petition  for  recount  of  votes.     Leave  to  withdraw 
granted,  a  recount  showing  no  change  in  result  of  elec- 
tion. 
Horace  T.  Rockwell  v.  Daniel  G.  Grafton.    Ward  10. 
Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 
John  H.  Locke  et  aL,  Petitioners.     Ward  12. 

Petition  for  recount  of  votes ;  showing  no  change  in 
result  of  election. 


Cases  not  Reported.  xv 

1868. — Michael  Dolan  v.  Lyman  A.  Belknap.     Ward  3. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

Franklin  S.  Pratt  v.  Alexander  Wadsworth.    Ward  4. 
Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

Francis  H.  Wood  et  al.  v.  Jeremiah   L.  Newton   et  al. 
Ward  9. 
Petition  for  recount  of  votes ;  showing  no  change  in 
result  of  election. 

1868.  — Howard  A.  Doe  v.  William  T.  Van  Nostrand.     Ward 

12. 
Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

1869.  — A.  J.  Wright  et  al.,  Petitioners.     Ward  12. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

1870.  —  Patrick  F.  McGaragle  v.  Michael  F.  Wells.   Ward  3. 

Petition  for  recount  of  votes ;  showing  no  change  in 
result  of  election. 

Nathan  H.  Daniels  v.  William  E.  Bicknell.    Ward  4. 
Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

George  A.  Paine  et  al.,  Petitioners.     Ward  7. 

Petition  for  recount  of  votes ;  showing  no  change  in 
result  of  election. 

G.  W.  Williams  et  al.  v.  William  J.  Smith.    Ward  10. 

Notice  of  contest.     No  action  taken  by  reason   of 

failure  of  contestants  to  appear. 

1871. — John  Campbell  et  al.  v.  Dennis  Bonner  et  al.     Ward  2. 

Petition  for  recount  of  votes  ;  showing  no  change  in 

result  of  election. 

Henry  W.   Foley    et    al.   v.   Amos   L.  Noyes    et    al. 
Ward  5. 
Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

Charles  0.  Burrill  v.  Stephen   Niles  et  al.     Ward  6. 
Petition  for  recount  of  votes ;  showing  no  change  in 
result  of  election. 

Daniel  Dowd,  Petitioner.     Ward  13. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 
1872.  —  William  F.  Watson  v.  Francis  M.  Hughes.      Ward  5. 
Petition  for  recount  of  votes ;  showing  no  change  in 
result  of  election. 

Prescott  Barker  v.  Edward  J.  Holmes.     Ward  6. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 


xvi  Cases  not  Reported. 

1872.  —  Pierpont    Edwards  v.  Charles    D.  Bickford    et  al. 

Ward  15. 
Petition  for  recount  of  votes ;  showing  no  change  in 
result  of  election. 

1873.  —  Patrick  Dohertt  et  ah,  Petitioners.     Ward  2. 

Petition  for  recount  of  votes ;  showing  no  change  in 
result  of  election. 
N.  C.  A.  Preble  v.  Michael  F.  Wells.     Ward  3. 

Petition  for  recount  of  votes ;  showing  no  change  in 
result  of  election. 
William  M.  Flanders  etal.,  Petitioners.     Ward  .">. 

The  petition  alleged  disqualification  of  a  sitling 
member,  by  reason  of  non-residence.  The  petitioners 
failing  to  appear,  it  was  reported  that  no  action  was 
necessary. 

George  M.  Hobbs  et  al.  v.  William  G.  Thacher  et  al. 
Ward  15. 
Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

1874.  —  G.  W.  Sherman  et  al.,  Petitioners.    Ward  15. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

John  Sanborn  etal.,  Petitioners.     Ward  21. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

1875.  —  Martin  L.  Ham  v.  James  A.  Lappen.     Ward  12. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 
Henry  A.  Sievers  et  al.,  Petitioners.     Ward  20. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

Francis  W.  Pray  v.  John  Kelly.     Ward  21. 

Petition  for  recount  of  votes ;  showing  no  change  in 
result  of  election. 

1876.  —  John  Drynan  v.  William  Taylor  et  al.     Ward  6. 

Petition  for  recount  of  votes  ;  showing  no.  change  in 
result  of  election. 
T.  Lillie  Mercer  et  al.,  Petitioners.     Ward  7. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 
Albert  F.  Ladten  et  al.,  Petitioners.     Ward  14. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 
D.  C.  Bates  et  al.,  Petitioners.     Ward  20. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

1877.  —  George  F.  Doyle  et  al.,  Petitioners.     Ward  3. 

'Petition' for  "recount  of 'votes  ;  showing  no  change  in 
result  of  election. 


Cases  not  Reported.  xvii 

1877.  — George  Flanagan  v.  Peter  S.  Roberts.     Ward  4. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

C.  Blanchard  et  al.,  Petitioners.     "Ward  6. 

Petition  for  recount  of  votes  ;   showing  no  change  in 
result  of  election. 

James  Kelley  et  al.,  Petitioners.     Ward  7. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

Peter  Allen  et  al.,  Petitioners.     Ward  15. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

George  E.  Filktns  et  al.,  Petitioners.    Ward  16. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

James  Teevan  et  al.  v.  James  H.  Nugent  et  al.  Ward  19. 
Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

1878.  — James  J.  O'Keefe  v.  Nathaniel  D.  Toppan.     Ward  3. 
Petition  for  recount  of  votes ;  showing  no  change  in 
result  of  election. 
James  Golden,  et  al-.,  Petitioners.     Ward  7. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 
John  F.  Murphy  etal.,  Petitioners.     Ward  8. 

Petition  for  recount  of  votes  ;   showing  no  change  in 
result  of  election. 

C.  M.  Winch  et  al.,  Petitioners.     Ward  16. 

Petition  for  recount  of  votes  ;  showing  no  change  in 
result  of  election. 

John  H.  Lee  v.  George  W.  Hollis  et  al.     Ward  25. 

Petition  for  recount  of   votes ;   showing  no  change  in 
result  of  election. 
1882.  — Richard  Roach  v.  Daniel  McLaughlin.     Ward  7. 

Petition   for   recount  of   votes  ;  showing  no  change. 
Leave  to  withdraw  granted.     (Doc.  21.) 
Christopher  J.  Spenceley  v.  James  Teevan.     Ward  19. 
Petition   for   recount  of  votes  ;  showing  no  change. 
Leave  to  withdraw  granted.      (Doc.  26.) 

1884.  — Thomas  F.  Bell  v.  Henry  J.  McKee.     Ward  14. 

Petition   for  recount  of   votes ;  showing  no   chauge. 
Leave  to  withdraw  granted. 
1889.  — Francis  H.  Dillon  v.  John  P.  Reed.     Ward  3. 

Seat  given  to  the  petitioner  by  vote  of  the  Common 
Council. 
John  J.  Mulhall  v.  James  B.  Hayes.     Ward  12. 

Seat  given  to  the  petitioner  by  vote  of  the  Common 
Council. 
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1827. 

David  Rice  et  al.,  Petitionees. — Ward  12. 

Special  Committee. — Messrs.  William  Barry,  John  W.  James,  John  D. 
Dyer,  William  Howe,  Louis  G.  Pray,  Isaac  Waters,  Thomas  W. 
Phillips,  David  W.  Bradlee,  John  P.  Bigelow,  Jonathan  Simonds, 
Josiah  Vose,  William  Wright. 

January  15,  1827;  Report  by  John  Warren  James,  Chairman. 

Failure  to  Fleet  —  Notice  of  Second  Balloting  Unnecessary.  When  the  count  of 
votes  in  ward-meeting  showed  no  choice,  and  a  second  ballot  was  ordered  to  be 
opened  immediately,  without  opportunity  to  notify  voters  who  had  left  the  meeting, 
such  action  was  in  strict  conformity  to  the  letter  of  the  law  (Stat.  1821,  chap.  110,  §7), 
and  did  not  invalidate  an  election  by  the  second  ballot,  no  notice  to  absentees  of  the 
reopening  of  the  polls  being  required  ;  but  said  proceedings  were  unjustifiably  pre- 
cipitate, operating  as  a  surprise  upon  the  voters,  and  might  warrant  the  avoidance  of 
the  election  so  made. 

This  case  arose  upon  the  remonstrance  of  David  Rice  and  sixty- 
four  others,  presented  to  the  Common  Council,  Jan.  1,  1827,  as 
follows :  — 

To  the  Hon.  the  Common  Council  of  the  City  of  Boston :  — 

We,  the  subscribers,  legal  voters  of  Ward  No.  12,  beg  leave  respectfully 
to  remonstrate  against  the  justice  and  propriety  of  allowing  George  Gay, 
Esquire,  to  hold  a  seat  in  the  Common  Council,  because  we  apprehend  that 
he  was  not  duly,  fairly,  and  constitutionally  elected.  We  do  not  remonstrate 
because  we  have  any  personal  objections  to  Mr.  Gay,  or  from  any  political 
motive,  or  any  object  of  a  local  nature,  or  any  expectations  of  benefit  or  in- 
terest to  ourselves ;  on  the  contrary,  we  acknowledge  we  highly  esteem  him 
for  his  worth,  respectability,  and  correctness  of  character.  Yet,  however 
strong  our  attachment  and  friendship  may  be  for  him,  we  feel  a  still  higher 
attachment  and  respect  for  the  liberties  of  the  people  and  the  free,  fair,  con- 
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stitutional,  and  inalienable  rights  of  the  electors,  which  we  believe  have  been 
violated  and  set  at  naught  by  the  manner  and  proceedings  by  which  the  said 
Gay  was  unfairly  and  unduly  elected  and  returned  as  a  member  of  the  Com- 
mon Council.  We,  therefore,  consider  it  our  duty  to  state  some  facts  and 
reasons  for  the  consideration  of  the  Common  Council,  who  are  the  sole  and 
proper  judges  of  the  purity,  fairness,  propriety,  and  constitutionality  of  the 
election  of  its  own  members.  The  ward  meeting  for  the  election  of  four 
members  of  the  Common  Council  and  other  officers  was  opened  on  the 
eleventh  of  December,  at  half-past  ten  in  the  morning,  and  it  was  then  voted 
unanimously  that  the  polls  should  be  closed  at  three  o'clock  in  the  afternoon, 
and  before  the  expiration  of  that  time  five  hundred  and  forty-five  electors 
bad  given  in  their  votes,  and  almost  all  the  voters  had  retired,  not  more  than 
twenty  or  thirty  remaining  at  the  meeting,  supposing  that  there  would  be  no 
more  voting  or  any  kind  of  business  done  on  that  day.  The  warden  and  in- 
spectors were  employed  in  sorting  and  counting  the  votes  till  half-past  eight 
o'clock  in  the  night  before  they  ascertained  and  published  the  result  of  the 
election,  when  it  appeared  that  only  three  of  the  Common  Councilmen  were 
elected.  It  was  then  moved  and  seconded  that  the  meeting  be  adjourned  for 
three  days  to  complete  the  election,  as  it  could  not  be  conveniently  completed 
that  night.  But  the  motion  was  opposed,  and  the  opposers  rallied  about 
thirty  or  forty  of  the  citizens  from  the  immediate  vicinity,  and  obtained  a 
vote  against  any  adjournment  of  the  meeting;  and  also  voted  to  proceed  im- 
mediately to  the  choice  of  another  Common  Councilman,  and  that  the  polls 
should  be  closed  at  nine  o'clock,  allowing  not  more  than  twenty-five  minutes 
for  the  preparing  and  bringing  in  of  the  votes,  when  the  whole  number  of 
votes  in  the  ward  is  more  than  eight  hundred,  and  not  more  than  torty  of 
them  were  then  present,  the  rest  having  retired,  and  having  no  notice  or  ex- 
pectation that  the  polls  would  be  again  opened  for  any  election  that  night; 
and  it  was  not  possible  that  one  quarter  of  the  electors  of  the  ward  could  be 
notified  in  season  for  them  to  arrive  and  give  in  their  votes  within  the  twenty- 
five  minutes  allowed  for  voting;  for  the  ward  is  nearly  three  miles  in  extent, 
and  many  of  the  electors  live  more  than  a  mile  from  the  place  of  meeting. 
So  the  election  of  the  said  Gay  was  made  by  a  small  number  only,  who  could 
be  rallied  and  pressed  in  from  the  immediate  neighborhood  of  the  meeting, 
without  giving  any  opportunity  for  the  great  body  of  the  electors  to  bring  in 
their  votes.  We  do,  therefore,  consider  that  the  proceedings  of  the  said 
night  meeting,  at  which  the  said  Gay  was  elected,  were  improper,  unfair, 
unprecedented,  destructive  of  the  dear-bought  sacred  right  of  suffrage,  and 
inconsistent  with  the  true  principles  of  every  free  elective  government.  We 
do,  therefore,  respectfully  and  earnestly  request  your  honors  to  take  the  sub- 
ject into  your  serious  and  wise  consideration,  and  to  do  that  which  to  justice, 
right,  and  propriety  shall  appertain. 

This  remonstrance  was  referred,  at  the  meeting  of  the  Common 
Council,  Jan.  1,  1827,  to  a  special  committee  composed  of  one 
member  from  each  ward  to  consider  and  report.  The  report  of 
the  special  committee  was  presented  in  Common  Council,  Jan.  15, 
1827,  as  follows  :  — 

The  committee  to  whom  was  referred  the  remonstrance  of 
David  Rice  and  others,  legal  voters  of  the  twelfth  ward,  against  the 
election  of  George  Gray,  Esq.,  returned  from  that  ward  a  member 
to  serve  in  this  present  Council,  report  that  the  parties  interested 
have  had  a  full  hearing  before  the  committee,  and  witnesses  have 
been  examined  touching  the  allegations  in  the  remonstrance.  The 
following  is  the  result  of  that  examination  :  — 

It  appears  from  the  poll-book  of  the  ward,  produced  by  the 
clerk,  that,  at  the  election  in  the  twelfth  ward  on  the  eleventh  of 
December  last,  the  poll  was  opened  at  ten  o'clock,  and  closed  at 
three  ;  that  the  whole  number  of  votes  cast  at  the  first  ballot,  for 
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four  members  of  the  Common  Council,  was  545  ;  necessary  to  a 
choice,  273:  Adam  Bent  had  362;  William  Little,  Jr.,  had  315; 
Wm.  Wright,  304;  Isaac  Thorn,  228;  Isaac  Townseud,  205; 
George  Gay,  204,  and  Henry  Hatch  107.  It  followed  that  but 
three  of  the  above-named  candidates  were  elected,  and  that  there 
was  one  vacancy. 

This  result  was  not  announced  until  about  half-past  eight  o'clock 
in  the  evening,  at  which  time  there  were  between  forty  and  fifty 
voters  present,  five  or  six  of  whom  were  from  South  Boston. 
Several  motions  were  then  successively  made,  to  adjourn  to  the 
next  day  ;  to  open  a  second  ballot,  aud  to  close  the  poll  at  one 
o'clock  in  the  morning  ;  at  twelve  o'clock,  midnight,  at  eleven,  and 
at  ten  o'clock.  —  which  were  all  decided  in  the  negative. 

An  unsuccessful  motion  was  made  to  keep  the  poll  open  but 
fifteen  minutes.  Another  motion  was  made  to  open  a  second 
ballot,  and  close  the  poll  at  nine  o'clock,  which  was  carried, 
the  motion  having  been  first  opposed  by  some  present  as  illegal ; 
but  the  minority  declined  voting.  These  several  motions,  and  the 
discussions  had  thereon,  having  consumed  about  ten  minutes,  the 
second  ballot  could  not  have  continued  above  twenty-five  or  thirty 
minutes. 

The  result  of  the  second  ballot  was  announced  at  about  half- 
past  nine  o'clock,  when  it  appeared  that  the  whole  number  of  votes 
was  102;  necessary  to  a  choice,  52.  George  Gay,  Esq.,  had  9(J 
votes,  and  was  declared  to  be  chosen.  The  meeting  was  then 
adjourned.  The  warden  stated  to  the  committee  that  the  greater 
part  of  the  votes  cast  at  the  second  ballot  were  received  by  the 
inspectors  in  about  fifteen  or  twenty  minutes. 

Your  committee  further  find  that  the  twelfth  ward  contains 
between  eight  and  nine  hundred  votes  ;  that  it  is  near  two  miles 
from  the  ward-room,  where  the  election  took  place,  to  the  extreme 
parts  of  South  Boston  ;  and  about  one  mile  from  the  same  ward- 
room to  the  southern  extremity  o'  the  ward;  that  it  would  take 
twenty-five  minutes  to  walk,  at  a  rapid  pace,  from  the  ward-room 
to  the  most  distant  dwellings  at  South  Boston  ;  that  the  same 
number  of  citizens  that  voted  at  the.  first  ballot  could  not  have 
received  notice  of  a  second  ballot  in  less  time  than  one  hour  and 
thirty  minutes  ;  and  that  it  would  take  from  one  hour  and  three 
quarters  to  two  hours  for  five  inspectors  to  check  the  names  of  545 
voters  on  the  ward-list,  supposing  there  was  no  intermission  in 
the  balloting.  It  was  also  in  evidence  that,  some  time  before  the 
result  of  the  first  ballot  was  known,  the  inspectors,  together  with 
some  of  the  by-standers,  had  reason  to  conjecture  that  there  would 
not  be  a  choice  at  the  iirst  ballot  of  the  whole  number  of  Common 
Councilmen  ;  but  it  seems  there  was  no  general  expectation  that 
there  would  be  any  occasion  for  a  second  trial.  It  was  admitted 
on  both  sides  that  the  meeting  on  the  said  eleventh  of  December 
was  duly  convened,  but  denied  by  the  remonstrants  that  proper 
notice  was  given  of  the  opening  of  a  second  ballot. 

Upon  this  statement  of  facts  the  committee  are  of  opinion  that 
the  proceedings  at  the  second  ballot  were  unjustifiably  precipi- 
tate ;    that  they   were   had    at  an   unreasonable    hour ;    that   an 
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adjournment  of  the  meeting  to  the  next  clay  would  have  been 
the  becoming  course  for  considerate  men,  williug  to  testify  a 
proper  degree  of  respect  for  the  equal  rights  of  their  absent  and 
confiding  fellow-citizens  ;  and  that,  uninfluenced  by  this  forbearing 
spirit,  a  small  minority  was  enabled  to  carry  the  election  by 
surprise.  Whether  these  circumstances  ought  to  avoid  the  election 
is  a  question  which  has  received  the  patient,  and,  as  they  hope, 
impartial  examination  of  the  committee. 

In  considering  this  proposition  they  have  had  regard,  in  the  first 
place,  to  the  established  law  regulating  the  elections  of  corporate 
bodies  in  general ;  next,  the  abuse  to  which  that  law  is  liable  in 
its  application  to  popular  elections ;  and,  in  the  Inst  place,  they 
have  inquired  how  far  this  law  is  modified  and  controlled  by  that 
special  authority  over  the  elections  of  its  own  members  which  is 
delegated  to  the  Common  Council  by  the  express  provisions  of  the 
City  Charter. 

The  law  governing  the  proceedings  of  corporations  your  com- 
mittee understand  to  be  this  :  that  any  number  of  a  corporate 
body,  duly  assembled,  however  small  that  number  may  be,  is 
sufficient  to  form  a  corporate  assembly,  and  competent  to  do  any 
corporate  act  for  which  the  whole  body  may  have  been  convened  ; 
and,  after  due  notice  of  a  meeting  once  given,  the  presumption 
of  law  is  that  those  absenting  themselves  voluntarily  waive  the 
exercise  of  their  rights  as  voters,  or  delegate  them  to  those  who 
remain.  As  applied  to  the  doings  of  inferior  municipalhies  and 
trading  corporations  this  principle  of  law  seems  to  be  sufficiently 
proper  and  salutary.  But  the  rigorous  application  of  such  a 
narrow  and  technical  rule  to  the  popular  elections  of  large  cities 
would,  in  the  opinion  of  your  committee,  besides  being  attended 
with  other  mischievous  consequences,  operate  to  defeat  the  great 
end  of  all  elections,  —  the  expression  of  the  will  of  the  majority. 
It  is  very  well  known  to  be  the  usage  of  the  citizens,  after  having 
deposited  their  ballots,  to  retire  immediately  from  the  polls,  to  at- 
tend to  their  customary  pursuits.  A  new  ballot  is  not  generally 
expected;  and,  if  such  should  become  necessary,  they  rely  on  the 
forbearance  and  good  faith  of  those  who  remain,  for  the  allowance 
of  a  reasonable  notice  to  enable  them  again  to  repair  to  the  place 
of  election.  This  reliance  is  founded  upon  a  practice  as  honor- 
able to  the  moral  feelings  as  it  is  favorable  to  the  industrious 
habits  of  our  fellow-townsmen.  But  if  the  principle  is  once 
recognized  that  this  reasonable  notice  need  not  be  given,  and  can- 
not be  required  previous  to  the  opening  of  a  new  ballot,  and 
that  the  strict  letter  of  the  law,  above  referred  to,  may  be  per- 
verted with  impunity,  to  the  purpose  of  caprice  or  fraudulent 
management,  the  great  body  of  qualified  voters  in  the  city 
would  be  compelled,  either  to  continue  at  the  polls  through  succes- 
sive new  ballots  until  an  adjournment,  or  abandon  their  elective 
rights  to  the  smallest  assignable  minority  that  might  remain  only 
to  abuse  them.  The  consequences  of  either  alternative  are  to  be 
equally  deprecated.  On  the  one  hand,  the  result  of  a  forced  at- 
tendance at  the  polls  would  be  a  general  neglect  of  business  and 
the  recurrence  of  those  disorders  which,  in  a  rapidly  increasing 


RICE,    PET.  — WARD    12 — 1827.  5 

population,  may  be  expected  from  large  assemblies  of  excited 
citizens.  On  the  other,  should  this  ceaseless  vigilance  be  remitted, 
as  is  now  the  practice,  the  industrious  and  unsuspecting  citizen 
would  be  liable  to  be  constantly  defrauded  of  his  right  of  suf- 
frage by  the  idle  and  crafty  partisan.  Some  such  reasonable 
notice  to  the  electors  as  an  adjournment  from  day  to  day,  in  every 
instance  of  a  new  ballot,  and  the  prohibition  of  voting  after  sun- 
set, seems  to  be  the  plain  and  obvious  remedy  for  all  these  dis- 
orders, and  your  committee  apprehend  that  nothing  short  of  such 
a  regulation  can  ensure  the  continuance  of  that  good  order  and 
good  faith  which  have  hitherto  rendered  a  Boston  canvass  the 
subject  of  just  pride  to  our  fellow-citizens. 

But  as  such  a  regulation  would  have  reference  only  to  future 
elections,  and  as  no  existing  law  known  to  your  committee  re- 
quires such  a  notice  at  present,  the  question  recurs,  whether  the 
election  under  consideration,  which  seems  to  have  been  conducted 
according  to  the  letter  of  the  law,  may  be  set  aside  by  virtue 
of  the  authority  granted  to  the  Council  in  the  charter?  Your 
committee  have  decided  this  question  in  the  affirmative.  They 
conceive  that  the  same  authority  which  the  constitution  has  vested 
in  both  branches  of  the  Legislature  to  be  the  sole  judge  of  its 
own  elections,  is  conveyed  in  similar  terms  by  that  body  to  the 
Common  Council,  in  the  seventh  section  of  the  City  Charter, 
which  gives  the  Council  "  authority  to  decio'e  ultimately  upon  all 
questions  relative  to  the  qualifications,  elections,  and  returns  of  its 
members."  The  Council,  which,  so  far  as  the  choice  of  its  own 
members  is  concerned,  represents  the-  corporation  at  large,  is  thus 
in  this  remedial  clause  invested  with  a  general  jurisdiction  over 
the  elections  of  its  integral  parts.  The  board  is  undoubtedly 
bound  to  exercise  this,  as  well  as  all  authority  entrusted  to  it, 
according  to  the  acknowledged  law  of  the  land.  But,  while  the 
committee  recognize  the  strict  rule  of  law  referred  to,  as  govern- 
ing corporate  elections  in  general,  they  also  regard  the  charter 
under  which  the  Council  acts,  as  a  portion  of  the  same  legal  code, 
which,  while  it  conveys  power,  has  happily  granted  a  remedy  for 
its  abuse.  Some  instruction  on  this  subject  may  be  derived  from 
decisions  in  the  House  of  Representatives.  Though  no  prece- 
dents directly  applicable  to  the  present  question  have  been  dis- 
covered among  the  cases  of  contested  elections  determined  in  that 
body,  yet  it  may  be  gathered  from  many  of  them  that  those  in- 
stances in  which  the  forms  of  law  are  regulated,  but  the  substance 
preserved,  or  the  reverse,  have  been  considered  as  proper  sub- 
jects for  legislative  interposition.  Clerical  mistakes  are  not  only 
rectified  and  informal  returns  amended,  but  elections  legally  con- 
ducted have  been  set  aside  on  the  ground  of  unreasonable  influence, 
and  statute  requisitions  dispensed  with  whenever  required  by  the 
equity  of  any  particular  case.  And  this  seems  to  be  in  conform- 
ity to  the  principle  that  all  legal  provisions  touching  the  rights  of 
electors  should  receive  a  free  and  liberal  construction,  adapted  to 
the  known  habits  and  necessities  of  the  community.  If  a  legis- 
lative body,  thus  constitutionally  armed  with  this  high  discretionary 
power,  may,  in  cases  where  the  rigor  of  law  would  operate  as  the 
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extreme  of  injustice,  properly  discard  the  strictness  of  the  letter, 
and  adopt  the  spirit  of  the  rule,  your  committee  consider  that 
there  exists  a  much  stronger  necessity  for  interposition  when,  as 
in  the  ease  before  them,  the  forms  of  law  are  observed,  but  the 
substance  violated,  to  the  manifest  prejudice  of  the  rights  of 
electors. 

Nor  does  the  exercise  in  the  present  case  of  this  equitable  juris- 
diction on  the  part  of  the  Council  appear  to  be  precluded  by  the 
authority  given  to  the  ward  meetings  in  another  provision  of  the 
seventh  section  of  the  charter,  which  provision  is  as  follows  :  "  In 
case  four  persons  are  not  chosen  at  the  first  ballot  a  new  ballot 
shall  be  opened  for  a  number  of  Common  Councilmen  sufficient  to 
complete  the  number  of  four."  These  expressions  are  general ; 
but  the  power  granted  on  this  point,  which  is,  indeed,  incident  lo 
all  corporations,  is  not  unlimited.  For,  if  the  strict  letter  of  the 
provision  is  pursued  through  all  its  consequences,  even  a  majority 
of  the  five  inspectors,  for  example,  may  carry  a  motion  for  a  new 
ballot  and  to  close  the  poll  in  one  minute,  to  the  exclusion  of  all 
the  other  voters  in  the  ward.  If  such  a  manifest  perversion  of  a 
chartered  right  would  avoid  an  election  obtained  by  means  of  it, 
it  is  humbly  conceived  that  similar  consequences  ought  to  attend 
abuses  the  same  in  kind,  though  less  in  degree.  In  fine,  the  power 
granted  in  the  charter  to  the  respective  wards  of  the  city  must  be 
used  in  good  faith  and  at  the  peril  of  the  acting  parties.  If  arbi- 
trarily, capriciously,  or  fraudulently  abused,  and  a  case  of  pal- 
pable injustice  can  be  made  out  as  the  consequence,  the  Council 
may  annul  the  proceedings  at  their  discretion  ;  and  the  Legislature 
of  the  Commonwealth,  which  for  wise  reasons  entrusted  the  Coun- 
cil with  this  discretionary  power,  may,  at  its  pleasure,  remedy  the 
undue  exercise  of  it. 

Such  are  some  of  the  views  which  have  brought  your  committee 
to  the  conclusion  that  the  election  under  consideration,  having 
operated  as  a  surprise  upon  the  electors,  and  being  calculated,  if 
suffered  to  pass  without  proper  reprehension,  to  operate  as  an  evil 
example  in  time  to  come,  ought  to  be  set  aside,  and  the  member 
thus  irregularly  chosen  be  deprived  of  his  seat.  In  pursuance  of 
these  views  the  committee  respectfully  submit  the  annexed  resolu- 
tion :  — 

Resolved,  That  George  Gay,  Esq.,  is  not  duly  elected  a  member  from  the 
twelfth  ward  to  serve  in  this  present  Council. 

After  debate  at  several  meetings  of  the  Common  Council,  fur- 
ther consideration  of  the  above  report  and  resolution  was  indefin- 
itely postponed,  Feb.  12,  by  a  vote  of  22  yeas,  20  nays.  (C.  C. 
Records,  Vol.  II.,  pp.  331,  333,  341,  344,  349.) 
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In  Re  John  W.  James  —  Ward  2. 

Committee  on  Elections.  —  George  Moret,  Jr.,  John  W.  James,  Samuel 

D.   Ward. 

Certificate  of  Election  —  Failure  of  sitting  member  to  produce.  A  person  claiming 
election,  but  unable  to  produce  the  certificate  required  by  law,  or  to  procure  a  copy  of 
the  record  of  election  substantiating  his  claim,  was  admitted  to  the  exercise  of  the 
full  rights  of  membership  pending  the  production  of  such  certificate. 

March  19  and  April  16,  1827;  Reports  by  George  Morey,  Jr.,  (Taairman. 

The  committee  of  the  Common  Council,  appointed  at  the  meeting 
of  Jan.  1,  1827,  to  examine  and  report  on  the  several  certificates 
of  returns  of  members  of  that  board,  reported  to  the  Council, 
March  19,  that,  of  the  forty-eight  members  sitting,  all  except  John 
W.  James  had  exhibited  the  usual  evidence  of  election,  viz,, 
certificates  of  election  duly  signed  by  the  ward -officers.  Regard- 
ing the  case  of  Mr.  James,  the  report  of  the  committee  adds  :  — 

Mr.  James  appeared  as  a  member  of  this  board,  and  took  the 
oaths  required  by  the  City  Charter,  but  has  hitherto  produced  no 
certificate,  nor  any  evidence  whatever,  of  his  having  been  elected  a 
member  of  this  Council.  He  stated  to  your  committee  that  he  had 
been  duly  chosen  a  member  by  the  electors  of  Ward  2,  and  at  the 
time  received  a  certificate  of  the  fact  in  proper  and  usual  form, 
but  that  by  some  accident  he  had  lost  the  same.  It  was  then  sug- 
gested to  him  that  he  might  get  another  certificate;  after  some 
time  Mr.  James  informed  the  chairman  of  the  committee  that  the 
person  who  was  clerk  of  the  ward  at  the  time  of  the  election  had 
resigned  his  office  and  could  not  now  give  a  certificate,  and  that 
the  present  clerk  could  not  certify  what  took  place  while  he  was 
not  in  office.  It  was  then  intimated  to  Mr.  James  that  he  had 
better  procure  the  nest  best  evidence  in  a  copy  of  the  record  of 
the  election,  certified  by  the  present  clerk,  by  which  it  would 
appear,  if  such  were  the  fact,  that  he  had  been  regularly  chosen. 
He  assured  the  committee  he  would  obtain  such  a  copy,  but  has  not 
yet  produced  it,  although  the  committee  have  delayed  for  a  con- 
siderable time  to  make  their  report,  in  order  to  give  him  an  oppor- 
tunity to  exhibit  to  them  some  evidence  of  his  being  entitled  to  a 
seat  at  this  board.  As  the  duty  assigned  to  your  committee  was 
merely  to  examine  such  certificates  as  were  returned,  and  as  they 
have  examined  the  forty-seven  which  have  been  produced,  they 
think  they  have  done  all  which  the  term  of  their  appointment 
requires.  They  therefore  make  their  report,  and  leave  it  to  the 
Common  Council  to  decide  whether  any  order  shall  be  taken  in 
relation  to  the  case  of  the  said  sitting  member. 

The  above  report  was  laid  upon  the  table,  and,  at  a  subsequent 
meeting  of  the  Common  Council,  recommitted  to  the  Committee 
on  Election  Returns,  which  reported,  April  16,  as  follows  :  — 

The  committee  who  were  appointed  to  examine  and  report  upon 
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the  several  certificates  of  election  of  members  of  the  Common 
Council,  and  to  whom  was  recommitted  a  report  made  by  them  on 
the  nineteenth  day  of  March  last,  and  to  whom  also  was  committe  I 
a  certificate  of  electiou  produced  by  John  W.  James,  Esq.,  have 
attended  to  the  duty  assigned  them,  and  ask  leave  again  to  re- 
port. Your  committee,  in  their  former  report,  which  was  recom- 
mitted to  them,  stated  'k  that  of  the  forty-eight  gentlemen  who 
had  appeared  and  taken  their  seats  as  members  of  the  Common 
Council,  and  had  taken  the  oath  of  office  as  required  by  law,  and 
whose  names  were  mentioned  in  said  report,  all  except  John  XV. 
James,  Esq.,  had  produced  the  usual  evidence  of  their  having  been 
duly  elected  members,  viz.,  certificates  of  election,  signed  by  the 
several  wardens,  clerks,  and  a  majority  of  the  inspectors  of  the 
respective  wards."  Your  committee  have  carefully  examined  a 
certificate  of  election  produced  by  Mr.  James  since  said  report  was 
made,  and  which  was  referred  to  them  on  the  said  recommitment, 
and  they  find  that  said  certificate  is  in  the  ordinary,  proper,  and 
legal  form.  Wherefore  it  appears  to  your  committee  that  Mr. 
James  is  entitled  to  his  seat  as  a  member  of  the  Common  Council. 

The  report  of  the  committee  was  accepted.  (C.  C.  Records, 
Vol.  II.,  p.  397.) 

[The  foregoing  case  is  reported  as  showing  that  the  production 
of  a  certificate  of  election,  or  of  the  official  record,  furnishing  pre- 
sumptive evidence  of  title  to  a  seat  in  the  Common  Council,  was  not 
considered  prerequisite  to  the  admission  of  a  person  to  a  seat  in  that 
body  and  the  exercise  of  the  full  powers  pertaining  to  such  office. 
Under  the  charter  of  1822  (chap.  110,  §  7,  Acts  of  1821)  the 
certificates  signed  by  the  officers  of  elections  in  the  several  wards 
were  the  only  form  of  credentials  of  members  of  the  Common 
Council.  In  the  case  above  reported,  a  person  failing  to  produce 
such  certificate,  or  its  equivalent,  was  received  as  a  member  upon 
his  personal  statement  that  he  had  been  duly  elected,  pending 
the  production  of  evidence  establishing  his  right  to  the  seat. 
Mr.  James,  among  his  other  duties,  served  as  chairman  of  the 
special  committee  in  the  controverted  election  case  of  David  Rice 
et  al.,  Petitioners,  reported  ante.  He  also  appears  as  a  member 
of  the  committee  charged  with  the  consideration  of  his  own  case.] 
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1828. 

Cornelius  Coolidge  et  al.,  Petitioners.  — Ward  "6. 

Special  Committee.  —  Messrs.   Samuel  K.  Williams,  Waldo  Flint,  John 
W.  James,  George  W.  Otis,  John  A.  Bacon. 

January  21,  1828;  Report  by  Samuel  K.  Williams,  Chairman. 

Reopening  of  Poll"  —  Notice  to  Voters  unnecessary.  In  the  case  of  a  failure  to  elect 
on  the  first  balloting,  the  polls  being  reopened  immediately  without  notice  to  voters  who 
had  left  the  meeting ;  it  was  held  that  these  proceedings  were  in  strict  accordance  with 
the  provisions  of  the  law  (Stat.  1821,  chap.  110,  §  7),  and  did  not  invalidate  the  elec- 
tion of  the  person  receiving  a  majority  of  the  votes  cast  at  the  second  balloting. 

The  remonstrance  of  Cornelius  Coolidge  and  fifty-three  others, 
protesting  against  the  admission  of  Isaac  Waters  to  a  seat  in  the 
Common  Council,  as  a  member  from  Ward  6,  was  presented  Janu- 
ary 7,  1828,  as  follows  :  — 

To  the  Common  Council  of  the  City  of  Boston :  — 

The  undersigned,  citizens  of  Ward  No.  6,  respectfully  represent,  that  in  their 
apprehension  the  proceedings  at  the  meeting  of  said  ward,  held  on  the  tenth  of 
December  past,  were  incorrect,  illegal,  and  totally  inconsistent  with  the  true 
intent  and  meaning  of  the  provisions  in  the  City  Charter,  and  that  the  return  of 
Isaac  Waters,  as  a  member  of  the  Common  Council,  is,  therefore,  illegal,  and 
cannot  be  sustained  by  your  honorable  body.  That  the  said  Waters  was  not 
duly  elected  by  a  majority  of  the  citizens  of  said  ward,  legally  assembled, 
will,  in  the  apprehension  of  the  undersigned,  fully  appear  by  the  following 
state  of  facts  concerning  the  prqceedings  of  said  meeting  on  said  day,  viz.  : 
On  the  opening  of  the  meeting  it  was  voted,  in  conformity  with  the  recom- 
mendations of  the  Mayor  and  Aldermen,  to  close  the  poll  at  three  o'clock. 
At  three  o'clock  the  poll  was  closed.  At  or  nearly  five  o'clock  the 
votes  were  sorted  and  counted,  and  all  the  officers  were  declared  to  have  been 
duly  elected,  with  the  exception  of  one  vacancy  in  the  Common  Council ; 
that  the  warden  of  said  ward  had  been  heard  to  declare,  after  it  was  appre- 
hended there  would  be  a  vacancy,  "That  there  would  be  no  more  voting  on 
said  day,"  or  words  to  that  effect;  whereupon  the  citizens  generally  retired; 
that  there  remained  few  persons,  not  exceeding  ten  or  fifteen,  and  at  about 
five  o'clock  it  was  voted  to  again  open  the  poll  for  purpose  of  filling  the  va- 
cancy and  to  close  the  same  at  six  o'clock ;  that  an  attempt  was  made  to  have 
the  poll  continued  open  an  hour  or  even  a  half-an-hour  longer,  for  the  pur- 
pose of  notifying  the  citizens,  but  without  effect;  that  the  day  was  very 
rainy,  and  it  was  impossible,  at  so  short  a  period,  to  give  notice  to  the  inhabi- 
tants of  the  continuance  of  said  election;  that  the  voting  proceeded,  and  at 
six  o'clock  precisely  the  poll  was  again  closed,  and  the  said  Isaac  Waters 
declared  elected. 

The  undersigned  are  unwilling  to  believe  the  aforesaid  proceedings  to  be 
legal  and  consistent  with  the  true  intent  and  meaning  of  the  provisions  in  the 
City  Charter,  and  therefore  respectfully  ask  leave  to  enter  this  their  solemn 
protest  against  the  said  Isaac  Waters  taking  his  seat  in  your  honorable  body, 
as  a  member  from  said  ward.  The  undersigned  forbear  herein  to  adduce  the 
many  arguments  that  will  naturally  present  themselves  in  this  case,  to  show 
the  right  of  suffrage  violated,  and  the  many  evils  to  result  from  such  pro- 
cedures ;  and  they  also  forbear  to  adduce  the  arguments  so  "powerfully  urged 
by  the  gentlemen  elect  on  a  similar  procedure  from  Ward  No.  12 ;  but,  inasmuch 
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as  he  has  hitherto  evinced  no  disposition  to  act  in  conformity  with  his  own  dec- 
larations on  the  aforesaid  occasion  touching  the  right  of  the  member  returned 
from  Ward  No.  12  holding  his  seat,  they  wi'l  venture  herein  to  repeat  the 
substance,  if  not  the  very  words,  m.ulo  use  of  by  the  same  gentleman,  viz.  : 
"  That  no  honorable  man  so  returned  could  take  his  seat  in  that  body,"  etc. 

The  undersigned,  considering  the  aforesaid  proceedings  to  be  unjust,  and 
absolutely  inconsistent  with  the  intent  and  meaning -of  the  framers  of  the  City 
Charter,  cannot  believe  they  will  be  sanctioned  by  your  honorable  body;  but 
should  they  in  this  respect  be  disappointed,  they  earnestly  pray  that  such 
measures  may  be  adopted  as  will  prevent  a  recurrence  of  the  evil  complained 
of. 

This  remonstrance  was  referred  to  a  special  committee,  which 
reported  January  21,  1828,  as  follows  :  — 

The  committee  to  whose  consideration  w:is  referred  the  re- 
monstrance of  Cornelius  Coolidge,  aud  others  aganist  the  election 
of  Isaac  Waters,  returned  a  member  of  the  Common  Council  from 
AVard  6,  having  met,  examined,  and  considered  the  facts  stated 
in  the  remonstrance,  aud  proved  to  them  on  the  examination  of  the 
warden,  inspectors,  and  clerk,  ami  others,  respectfully  report:  — 

That  the  proceedings  in  relation  to  the  election  of  members  of  the 
Common  Council  in  Ward  6  appear  to  have  been  as  follows,  viz.  : 
On  the  day  of  election,  the  polls  were  opened  and  a  vote  passed 
to  close  the  same  at  3  o'clock  P.M.  At  the  time  appointed 
the  polls  were  closed.  After  counting  the  votes,  and  at  or  about 
half-past  4  o'clock,  it  was  ascertained  that  only  three  Common 
Conncilmen  were  chosen.  A  motion  was  then  made  to  open  the 
polls  to  fill  the  vacancy.  On  this  motion  a  discussion  ensued,  which 
lasted  about  half-an-hour,  when  a  vote  was  passed  to  open  the 
polls,  for  one  hour,  the  same  to  be  closed  at  6  o'clock.  At  ihe  ex- 
piration of  the  hour,  the  polls  were  again  closed,  and  on  counting 
it  was  found  that  Isaac  Waters  had  a  majority  of  the  votes  given 
in,  and  he  was  thereupon  declared  duly  elected.  Your  committee 
are  of  opinion  that  these  proceedings  were  in  strict  accordance 
with  the  provisions  of  the  seventh  section  of  the  City  Charter,  and 
are  therefore  of  opinion  that  Isaac  Waters,  Esq.,  has  been  clulv 
elected  a  member  of  this  Council  from  Ward  6. 

The  report  of  the  committee  was  accepted  by  a  vote  of  33  yeas 
to  7  nays.      (C.  C.  Records,  Vol.  II.,  p.  497.) 

[A  strict  construction  of  the  law  was  also  maintained  in  the  sim- 
ilar case  of  Rice,  Pet.,  1827,  reported  ante,  against  the  recom- 
mendation of  the  committee  at  that  time,  whose  report,  referred 
to  in  the  remonstrance  of  Coolidge  et  al.,  recommended  that  the 
seat  be  declared  vacant.] 
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Jn  Re  Horace  Fox  and  Henry  Fowle,  Jr.  —  Wards  1  and  2. 

Special  Committee.  —  Samuel  K.  Williams,  Jonathan  Simonds,  Geougb 

W.  Adams. 

December  29,  1828;  Report  by  Samuel  K.  Williams,  Chairman. 
Opinion  by  Charles  P.  Curtis,  City  Solicitor. 

Eligibility  of  Member  —  Acceptance  of  other  Office  under  the  City  Government. 
Members  having-  been  elected  engineers  intbe  Fire  Department,  subsequent  to  qualifi- 
cation as  members  of  the  Common  Council,  and  serving'  in  such  capacity  as  engineers, 
it  was  held  that  they  were  removable  from  their  seats  whenever  the  Council  saw 
fit  to  remove  them. 

Same  —  Definition  of  Offices  under  the  City  Government.  An  officer  under  the  city 
government  is  one  whose  incumbent  is  amenable  to  the  City  Council  for  his  official 
conduct  and  is  removable  at  the  pleasure  of  said  Council,  as  distinguished  from  an  offi- 
cer who  derives  his  authority  from  the  statutes  of  the  Commonwealth  and  is  respon- 
sible only  to  the  courts  of  law,  or  the  citizens  at  large,  for  his  exercise  of  it. 

Resolutions  declaring  vacant  the  seat  of  one  member  from 
Ward  1,  and  one  member  from  Ward  2,  were  introduced  in  the 
Common  Council,  December  22,  1828,  the  reason  alleged  being 
that  those  members,  having  accepted  the  office  of  engineer,  were 
not  entitled  to  their  seats.  The  resolutions  were  referred  to  a 
special  committee,  which  reported,  December  29,  as  follows  :  — 

The  committee,  to  whom  were  referred  the  resolves  declaring 
that  Horace  Fox,  a  member  of  the  Council  from  Ward  1,  and 
Henry  Fowle,  Jr.,  a  member  of  the  Council  from  Ward  2,  had 
severally  vacated  their  seats  by  their  having  respectively  accepted 
the  office  of  engineer  in  the  Fire  Department,  under  the  city 
government,  respectfully  report :  — 

That  they  have  attended  to  the  duty  assigned  them  ;  that  they 
find  that  said  Horace  Fox  and  Henry  Fowle,  Jr.,  were  severally 
elected  engineers  of  the  Fire  Department  by  the  City  Council. 
January  29,  1828,  and  that  they  accepted,  and  still  remain  in  the 
office  to  which  they  were  thus  elected  ;  and  that,  by  the  ordinance 
establishing  the  Fire  Department,  they  are  severally  removable 
from  their  said  office  by  the  City  Council,  whenever  the  Council 
shall  see  cause  to  remove  them.  By  the  twenty-sectm  1  section  of 
the  City  Charter  it  is  enacted,  that  no  member  of  the  Common 
Council  shall  hold  any  other  office  under  the  city  government. 
Upon  the  foregoing  statement,  your  committee  are  of  opinion  that 
the  two  offices  cannot  be  held,  agreeably  to  law,  by  the  same  per- 
son at  the  same  time;  and,  although  from  personal  consideration, 
and  from  the  consideration  of  the  valuable  services  to  the  public 
which  the  two  members  in  question  have  rendered,  and  are  now 
rendering,  the  committee  would,  in  the  present  case,  have  gladly 
come  to  a  different  conclusion  ;  yet,  your  committee  feel  that  they 
must  bow  to  the  supremacy,  if  not  to  the  wisdom,  of  the  law; 
and  they  do  accordingly  recommend  the  passing  of  the  resolves 
proposed.     Your  committee  also  feel  it  a  matter  of  duty  and  of 
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justice  to  further  state  that  the  incompatibility  by  law  of  holding 
two  offices,  as  in  the  case  stated,  has  generally  been  considered  as 
not  extending  to  offices  where  no  compensation  was  allowed.  This 
opinion,  now  deemed  erroneous,  it  is  believed  has  prevailed  with 
some  of  the  highest  offices  in  the  government  of  the  city,  and,  no 
doubt,  was  entertained  by  the  members  from  Wards  1  and  2,  at 
the  time  of  their  respectively  accepting  the  office  of  engineer,  and 
probably  to  the  present  time. 

The  resolutions  declaring  vacant  the  seats  of  Messrs.  Fox  and 
Fowle  were  adopted  by  a  vote  of  83  yeas  and  7  nays.  (C.  C. 
Records,  Vol.  III.,  p.  219.) 


The  opinion  of  the  City  Solicitor,  upon  which  the  foregoing  re- 
port and  action  were  based,  is  as  follows  :  — 

Question  proposed  by  the  Common  Council  to  the  City 
Solicitor:  "Can  any  member  of  this  Council  lawfully  hold  any 
other,  and  what,  offices  under  the  city  government?" 

There  are  two  sections  in  the  City  Charter  which  contain 
provisions  on  the  subject.  By  the  former,  it  is  enacted  that  no 
person  shall  be  eligible  to  any  office,  the  salary  of  which  is  paya- 
ble out  of  the  City  Treasury,  who  at  the  time  of  his  appointment 
shall  be  a  member  either  of  the  Board  of  Aldermen  or  Common 
Council.  The  intention  of  the  Legislature  was,  undoubtedly,  by 
rendering  the  members  of  the  city  government  ineligible  to  offices 
of  profit,  to  preserve  them  from  any  feeling  or  imputation  of  self- 
interest  in  the  creation  of  such  offices,  or  in  the  selection  of  per- 
sons to  fill  them.  But  the  language  of  the  prohibition  would  have 
been  more  apt  if  it  had  declared  them  incapable  of  holding  any 
such  offices  during  the  term  for  which  they  were  elected  to  be 
members  of  the  City  Council,  instead  of  limiting  the  ineligibility 
to  the  time  of  appointment  to  office.  The  other  provision  of  the 
Charter  is,  that  neither  the  Mayor  nor  an}7  Alderman  or  member 
of  the  Common  Council  shall  at  the  same  time  hold  any  other 
office  under  the  city  government.  The  only  question  that  can 
arise,  as  I  think,  in  the  construction  of  this  clause,  is,  Whether  any 
particular  office  is  or  is  not  held  under  the  city  government?  If 
it  is,  then,  clearly,  the  members  of  the  Common  Council  are  incapa- 
ble of  holding  it.  Whether  an  office  comes  within  this  description 
depends  chiefly  on  the  mode  of  election  to  it,  and  whether  the  in- 
cumbent is  amenable  to  either  branch  of  the  City  Council  for  his 
official  conduct  and  is  removable  at  their  pleasure,  or  whether  he 
is  independent  of  them,  deriving  his  authority  from  the  statutes 
of  the  Commonwealth,  and  responsible  only  to  the  courts  of  law, 
or  the  citizens  at  large,  for  his  exercise  of  it.  It  is  difficult,  how- 
ever, to  lay  down  any  general  rule  by  which  this  question  can  be 
determined  with  promptness  and  certainty  in  every  case,  but  it  is 
sufficient  for  the  purpose  of  answering  the  inquiry  now  made  by 
the  Common  Council,  to  reply,  that  no  member  of  that  Council  can 
lawfully  hold  any  other  office  under  the  city  government. 
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1829. 

In  Re  Wards  1,  2,  and   5. 

Committee   on    Elections.  —  Messrs.    George  W.    Adams,   John   Rattnor, 
John  Lowell,  Jr.,  John  W.  James,  Isaac  P.  Townsend. 

February  9,  1829 ;  Report  by  George  W.  Adams,  Chairman. 
Opinion  by  Charles  P.  Curtis,  City  Solicitor. 

Irregularity  —  Officers  of  Election  pro  tempore.  Certificates  of  election,  signed  by 
officers  pro  tempore,  said  officers  having  been  chosen  by  hand-vote  in  ward  meeting 
to  fill  vacancies,  and  performing  their  duties  in  the  absence  of  the  regularly  chosen 
officers,  were  held  to  be  valid  certificates. 

Same  —  Authority  of  Cleric  to  preside.  The  clerk  of  a  ward  cannot  legally  hold 
or  preside  over  an  election  meeting  except  for  the  purpose  of  choosing  a  warden  pro 
tempore,  or  moderator,  and  all  other  elections  made  under  his  direction  as  presiding 
officer  would  be  illegal  and  void. 

The  committtee  appointed  to  examine  the  returns  of  members 
reported  to  the  Common  Council,  January  12,  1829,  that  "  forty- 
eight  certificates  have  been  submitted  to  the  examination  of  your 
committee,  thirty-six  of  which  are  in  the  form  prescribed  in  the 
seventh  section  of  the  City  Charter.  Of  the  twelve  remaining 
certificates,  eight  being  the  returns  .from  Wards  1  and  2,  are 
signed  by  officers  described  as  '  Wardens  pro  tempore'  while  the 
four  returned  from  Ward  Number  5  are  signed  by  the  clerk  of  the 
ward,  '  in  the  absence  of  the  warden.'  As  the  order  appointing 
your  committee  merely  directs  them  to  '  examine  and  report  upon 
the  returns'  of  the  members  of  this  board,  they  have  not  con- 
sidered it  within  their  powers  to  decide  upon  the  correctness  of 
the  form  presented  in  these  certificates,  but  respectfully  submit 
the  fact  for  the  decision  of  the  Council,  adding  only  their  opinion 
that  the  difference  they  exhibit  arose  from  a  very  natural  differ- 
ence in  the  construction  of  the  clause  prescribing  the  duties  of 
wardens  and  clerks  in  the  3d  section  of  the  City  Charter."  The 
Council  thereupon  requested  the  opinion  of  the  City  Solicitor 
upon  the  law  relating  to  the  duties  of  warden  and  clerk,  and 
at  a  subsequent  meeting  committed  the  matter  to  the  Standing 
Committee  on  Elections,  which  reported,  February  9,  as  follows  :  — 

The  Committee  on  Elections,  who  were  directed  to  inquire  into 
the  facts  in  relation  to  the  election  of  the  members  of  the  Common 
Council  from  Wards  1,  2,  and  5,  and  to  report  whether,  in  the 
opinion  of  said  committee,  the  sitting  members  from  said  wards 
are  entitled  to  their  seats  ;  to  whom  also  was  referred  the  opin- 
ion of  the  City  Solicitor  on  so  much  of  the  3d  section  of  the  City 
Charter,  together  with  the  Act  of  1825,  as  relates  to  the  duties  of 
wardens  and  clerks,  ask  leave  to  report :  — 

That  in  wards   numbered    1  and    2,  at  the  annual  meeting    in 
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December  last,  two  persons  were  chosen  by  hand-vote,  one  in  each 
of  said  wards,  to  preside  at  said  meeting,  and  that  it  appears  from 
the  records  that  in  each  of  those  wards  the  sitting  members,  hav- 
ing each  received  a  majority  of  all  the  ballots,  were  by  the  .said 
Wardens  pro  tempore  declared  duly  elected,  and  they  are  therefore, 
in  the  opinion  of  your  committee,  entitled  to  their  seats. 

That,  in  Ward  No.  5,  the  citizens,  at  the  annual  meeting,  were 
called  to  order  by  the  clerk  of  the  ward,  who  continued  to  pre- 
side through  the  whole  meeting,  declared  the  sitting  members  to  be 
elected,  they  having  each  a  clear  majority  of  all  the  ballots  given 
for  members  of  the  Common  Council,  and  signed  the  certificates 
produced  by  them  as  the  evidence  of  their  elections  to  this  Council. 

The  opinion  of  the  City  Solicitor  having  been  considered  by  your 
committee  with  relation  to  the  facts  above  stated,  they  agree  in 
the  resolutions  which  accompany  this  report ;  and  while  they  would 
have  derived  pleasure  from  a  different  conclusion  respecting  the 
elections  in  Ward  No.  5,  looking  with  impartiality  and  fidelity  at 
the  consequences  which  might  arise  from  a  precedent,  drawn  from 
the  last  election  in  that  ward,  which  should  be  supposed  to  imply 
the  sanction  of  this  board  to  any  deviation  from  the  requisitions 
of  the  City  Charter,  on  the  part  of  the  officers  of  wards,  they  con- 
sider the  inconvenience  resulting  from  the  failure  of  that  election 
inferior  to  the  errors  which  might  spring  from  its  confirmation,  and 
are  of  opinion  that  the  sitting  members  from  Ward  No.  5  are  not 
entitled  to  their  seats. 

Of  the  resolutions  accompanying  this  report,  those  declaring  the 
sitting  members  from  Wards  1  and  2  to  be  entitled  to  their  seats 
were  adopted  Feb.  23,  1829  ;  and  that  declaring  the  sitting  mem- 
bers from  Ward  5  not  duly  elected,  and  not.  entitled  to  their  seats, 
was  postponed  for  consideration  to  the  third  Monday  in  December, 
following,  and  was  not  acted  upon.  (C.  C.  Records,  Vol.  III.,  p. 
272.) 


The  opinion  of  the  City  Solicitor  on  questions  proposed  to  him 
by  a  committee  of  the  Common  Council  touching  the  duties  of 
wardens  and  clerks  of  wards  at  elections,  accompanying  the 
foregoing  report,   is  as  follows  :  — 

By  the  Act  of  February  23,  1822,  commonly  called  the  City 
Charter,  it  is  made  the  duty  of  the  citizens,  qualified  to  vote  in 
city  affairs,  to  assemble  together  in  their  respective  wards  on  the 
second  Monday  of  April,  annually,  to  choose  by  ballot  one  war- 
den, one  clerk,  and  five  inspectors  in  each  ward,  who  shall  hold 
their  offices  for  one  year,  and  until  others  are  chosen  in  their  stead. 
As  no  time  is  fixed  for  the  commencement  of  their  duties,  and  the 
election  was  to  be  annual,  it  was,  doubtless,  the  intention  of  the 
Legislature  that  they  should  be  qualified  and  enter  upon  them  on 
the  day  when  they  were  chosen. 

The  warden  is  the  moderator  or  presiding  officer  of  the  waid; 
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and,  to  enable  him  to  preserve  order  therein,  he  is  invested  with 
authority  to  command  the  aid  of  any  peace  officer  and  of  any  citi- 
zens who  may  be  present,  and,  by  warrant  under  his  hand,  to 
cause  any  persons  guilty  of  riotous  or  disorderly  conduct  in  the  ward 
meeting  to  be  taken  into  custody  and  restrained  till  the  meeting 
is  adjourned  or  dissolved  The  warden  is  also  to  administer  the 
oaths  to  the  clerk  and  inspectors,  and,  in  conjunction  with  the  lat- 
ter, is  to  sort,  count,  and  declare,  in  open  ward  meeting,  the  num- 
ber of  votes  given  in  at  any  election,  with  the  number  given  for 
each  candidate,  and  ho  is  to  authenticate  by  his  signature  the 
transcript  of  the  record,  or  certificates  of  election,  which  the  clerk 
is  directed  to  transmit  to  the  City  Clerk  or  officer  chosen,  as  the 
case  may  be. 

The  clerk  is  the  recording  officer  of  the  ward,  and  is  intrusted 
with  the  care  and  custody  of  the  journals  and  papers  belonging  to 
the  ward.  He  is  to  record  at  large,  and  in  open  ward  meeting, 
all  votes  passed  at  the  meeting,  the  whole  number  of  ballots  given 
in  at  any  election,  and  the  number  for  each  person  voted  for,  and 
a  transcript  of  his  record,  or  a  certificate  of  election,  subscribed 
by  himself,  the  warden  and  a  majority  of  the  inspectors,  is  to  be 
transmitted  by  him,  as  before  mentioned. 

In  one  event,  the  clerk  is  authorized  by  the  Charter  to  assume 
the  place  of  warden,  and  preside  over  the  meeting.  The  lan- 
guage of  the  original  Act  on  this  subject  is  in  substance  as  fol- 
lows :  "If,  at  the  opening  of  any  annual  meeting  the  warden 
shall  not  be  present,  the  clerk  of  the  ward  shall  call  the  citizens 
to  order,  and  preside  over  the  meeting  until  a  warden  is  chosen  by 
ballot ;  but  in  case  of  the  absence  of  the  warden  at  any  meeting 
other  than  the  annual  meeting,  the  clerk  shall  preside  in  like 
manner  until  a  warden  pro  tempore,  or  moderator,  is  chosen, 
which  may  be  by  nomination  and  hand-vote,  if  the  clerk  so  di- 
rect." 

The  clerk,  while  acting  as  presiding  officer,  is  invested  with 
the  same  authority  to  preserve  order  as  the  warden  is,  except 
that  the  power  of  issuing  a  warrant  of  arrest  is  not  conferred 
on  him. 

These  provisions  are  clear  and  explicit,  and  were  it  not  for  the 
subsequent  statute  of  January  27,  1825,  in  addition  to  the  Act  es- 
tablishing the  city  of  Boston,  there  would  probably  be  no  doubt 
in  the  mind  of  any  one  as  to  the  intention  of  the  Legislature ; 
but  the  difficulty,  if  any,  in  ascertaining  the  relative  duties  of  the 
warden  and  clerk  is  caused  by  this  statute,  the  provisions  of 
which  are  not  entirely  in  harmony  with  those  of  the  preceding. 

The  only  object  of  the  Act  of  1825,  as  I  believe,  was  to  alter 
the  time  for  holding  the  annual  election  of  city  officers  from  the 
second  Monday  in  April  to  the  second  Monday  in  December  ;  but 
it  contains  a  general  provision  that  the  officers  chosen  under  this 
Act  shall  enter  on  the  duties  of  their  respective  offices  on  the  first 
Monday  in  January  in  each  year,  and  then  repeals  all  the  provi- 
sions of  the  former  Act  inconsistent  with  those  of  the  Act  in  ques- 
tion. In  every  other  respect  it  leaves  the  former  Act  untouched, 
neither  enlarging  nor  diminishing,  in  terms,  the  authority  or  du- 
ties of  any  of  the  functionaries  of  the  city. 
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Although  the  presumption  is  strong  that  by  this  clause  the  Leg- 
islature only  intended  to  fix  the  time  for  the  mayor,  aldermen, 
members  of  the  Common  Council,  and  other  officers  of  the  city  at 
large,  to  commence  their  duties,  as  the  Act  of  1822  had  done, 
without  meaning  to  include  the  ward  officers  ;  yet,  as  there  is  no 
ambiguity  in  the  language,  and  no  exception  in  their  favor,  the 
practice  of  inducting  the  ward  officers  into  office  on  the  da}*  of 
election  is  no  longer  legal,  and  the  duties  of  that  day  must  now  be 
performed  by  the  persons  chosen  the  preceding  years.  But,  tak- 
ing both  Acts  together,  I  am  unable  to  discover  any  evidence  of 
an  intent,  on  the  part  of  the  Legislature,  to  extend  the  powers  of 
the  clerks  of  wards,  or  to  authorize  them  to  act  as  presiding 
officers  for  any  longer  period,  or  for  any  other  purposes,  than  be- 
fore the  passing  of  the  last  Act.  The  only  difference,  in  my 
opinion,  is,  that  now,  instead  of  choosing  a  permanent  warden, 
by  ballot,  when  the  actual  incumbent  of  that  office  happens  to  be 
absent  from  the  annual  meeting,  at  the  opening  of  it  a  warden 
pro  tempore,  or  moderator,  should  be  chosen  (by  ballot  or  hand- 
vote,  as  the  clerk  may  direct) ,  who  should  be  sworn  in  and  take 
his  seat,  and  the  business  of  the  meeting  should  then  proceed  in 
the  same  manner  as  if  the  actual  warden  were  present,  and  in  like 
manner  as  when  the  warden  is  absent  from  any  other  than  the 
annual  meeting. 

The  omission  to  give  power  to  the  clerk  to  issue  his  warrant 
for  the  arrest  and  restraint  of  disorderly  persons,  which  is  con- 
ferred by  the  Charier  only  on  the  warden,  shows  the  temporary 
nature  of  his  authority  as  presiding  officer ;  while  the  provisions 
that  the  votes  shall  be  sorted,  counted,  and  declared  in  open  ward 
meeting  by  the  warden  and  inspectors,  and  that  the  transcript 
and  certificates  shall  be  signed  by  the  warden  and  the  other  offi- 
cers, show  as  plainly  the  intention  of  the  Legislature  that  this 
officer  should  be  present  at  every  ward  meeting,  and  that  no  busi- 
ness should  be  transacted  under  the  auspices  of  any  other  person, 
except  the  indispensable  duty  of  supplying  his  place  in  case  of  his 
absence. 

From  the  preceding  remarks  my  opinion  on  all  the  questions 
proposed  to  me  by  the  committee  might  probably  be  collected " 
but,  as  I  understand  doubts  have  been  entertained  and  some 
difference  of  practice  has  taken  place  in  the  wards,  1  will,  at  the 
risk  of  being  tedious,  reply  particularly  to  each  question :  — 

First.  Is  it  the  intention  of  the  Charter  that  the  clerk  shall 
exercise  the  powers  and  assume  the  duties  of  the  warden  for  the 
whole  of  the  annual  meeting  in  the  stead  of  a  warden  pro  tempore? 

Second.  Does  the  3d  section  of  the  Charter  make  it  the  duty  of 
the  clerk  to  preside  at  any  annual  meeting  until  the  choice  of  a 
person  at  such  meeting,  to  be  warden  for  the  ensuing  year,  is 
declared,  and  is  the  duty  altered  or  modified  by  the  additional  Act 
of  January  27,  1S25? 

The  Charter  did  originally  provide  that  the  clerk  should  preside 
at  the  annual  meeting,  in  the  absence  of  the  warden,  until  a 
warden  for  the  ensuing  3Tear  was  chosen.  The  new  warden  took 
his  seat  forthwith,  and  the  other  elections  were  made  under  his 
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direction  and  supervision  ;  but,  in  consequence  of  the  modifications 
introduced  in  the  statute  of  1825,  I  am  of  opinion  that  it  is  the 
clerk's  duty  at  present  to  cause  a  warden  pro  tempore  to  be 
chosen,  and  that  the  clerk  cannot  exercise  the  powers  of  warden 
except  while  the  citizens  are  electing  such  warden  pro  tempore. 

Third.  Does  the  word  ''preside"  authorize  the  clerk  to  sign 
as  the  warden's  substitute,  in  the  absence  of  ^the  warden,  the 
certificates  required  to  be  transmitted  to  each  member  of  the  Com- 
mon Council,  as  the  evidenc  ■  of  his  election? 

It  is  my  opinion  that  the  clerk  cannot  sign  any  certificate  as 
the  warden's  substitute.  The  statutes  constituting  the  City 
Charter  do  not  authorize  it. 

Fourth.  Can  the  clerk,  under  any  circumstances,  be  the  legal 
presiding  officer  of  any  election  meeting  under  the  City  Charter, 
other  than  for  the  purpose  of  choosing  a  warden  for  the  ward  of 
which  he  is  the  clork ;  and  would  the  elections  made  at  a  meeting 
holden  and  governed  by  the  clerk  be  legal  or  illegal? 

I  am  of  opinion  that  the  clerk  of  a  ward  cannot  legally  hold  or 
preside  over  a  ward  meeting  except  for  the  purpose  of  choosing  a 
warden  pro  tempore  or  moderator ;  he  is  then,  in  relation  to  this 
branch  of  his  duties,  functus  officio,  and,  in  my  view  of  the  law, 
all  other  elections  made  under  his  direction  as  presiding  officer 
would  be  illegal  and  void,  upon  the  established  principle  by  which 
every  department  in  this  country  is  regulated,  from  the  humblest 
to  the  most  elevated  ;  that  all  acts  performed  by  the  servants  of  the 
public,  beyond  the  authority  conferred  on  them  by  the  Constitu- 
tion and  Laws,  are  as  if  done  without  authority,  and  are,  therefore, 
null  and  void. 


Robert  Treat  Paine  v.  Jonathan  Simonds. — "Ward  10. 

Special  Committee.  —  Messrs.  John  Lowell,  Jr.,  George  W.  Adams,  Eli- 
phalet  Williams,  Benjamin  T.  Pickman,  John  W.  James. 

January  26,  1829;  Keport  by  John  Lowell,  Jr.,  Chairman. 

Majority  of  Votes  —  How  ascertained.  In  the  case  of  the  election  of  four  members 
of  the  Common  Council,  to  be  voted  for  upon  one  ballot,  a  majority  of  all  the  votes, 
given  being  required  to  elect,  it  was  held  that  there  was  no  election  where  the  name, 
of  the  person  voted  for  appeared  upon  less  than  a  majority  of  the  whole  number  of 
ballots  cast ;  although,  by  reason  of  ballots  containing  less  than  the  full  number  of 
names,  such  person  did,  in  fact,  receive  a  majority  of  the  votes  cast  for  individuals. 

Same  —  Blank  Ballots.  Omission  to  vote  for  the  full  number  of  membci-s  to  be 
elected,  thereby  rendering  the  ballot  blank  to  the  extent  of  one  or  more  names,  was 
held  not  to  exclude  such  ballot  from  the  total  of  votes  given,  of  which  a  majority  was 
required  to  elect. 

A  memorial  of  Joseph  Head  and  fifty  others  was  presented  to 
the  Common  Council,  Jan.  5,  1829,  praying  that  Robert  Treat 
Paine  be  declared  entitled  to  the  seat  occupied  by  Jonathan 
Simonds  from  Ward  10,  and  stating  the  case,  as  follows  :  — 

That  the  whole  number  of  votes  for  members  of  the  Common  Council  was 
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two  hundred  and  eighty-six ;  necessary  for  a  choice  one  hundred  and  forty-four ; 
and  that  John  Lowell,  Jr.,  had  two  hundred  and  seventy-eight,  Charles  C. 
Starbuck  had  two  hundred  and  eighty-one,  and  Samuel  L.  Abbott  had  one 
hundred  and  seventy-one,  and  were  declared  to  be  chosen  ;  and  that  no  choice 
was  effected  of  the  other  member,  but  that  the  votes  were  as  follows  :  — 

Robert  Treat  Paine  had  one  hundred  and  forty-two, 

Amos  Lawrence  had  one  hundred  and  twenty-five, 

Benjamin  N.  French  had  seventy-three, 

Samuel  Sanger  had  one, 

Josiah  L.  Amee  had  two, 

Caleb  Taylor  had  one, 

Stephen  Peircc  had  one, 

Solon  Jenkins  had  one, 

James  Paine  had  one. 

That  all  the  citizens  of  said  ward  voted  for  the  members  of  the  Common 
Council  on  one  ballot,  and  that,  if  all  the  said  citizens  had  given  their  votes  in 
accordance  with  the  City  Charter  and  conformably  with  the  warrant,  the  said 
two  hundred  and  eighty-six  votes  would  have  borne  eleven  hundred  and  forty- 
four  names,  of  which  a  majority  would  have  been  one  hundred  and  forty- 
four;  but  that,  in  truth,  the  votes  actually  given  bore  only  ten  hundred  and 
seventy-seven  names,  of  which  a  majority,  necessary  to  a  choice,  is  one  hun- 
dred and  thirty-five,  and  therefore  your  memorialists  represent,  that  at  the 
said  election,  in  addition  to  the  three  members  of  the  Common  Council  who 
were  declared  to  be  chosen,  the  said  Robert  T.  Paine  was  duly  chosen,  and 
ought  to  have  been  so  declared,  because  he  had  one  hundred  and  forty-two 
votes,  which  is  seven  more  than  a  majority,  and  no  other  person  had  so  many ; 
your  memorialists  represent,  that  the  uniform  course  of  counting  the  votes  by 
the  Senate  of  this  Commonwealth  is  to  take  the  whole  number  of  votes  re- 
turned for  all  persons  in  the  district,  and  to  divide  the  aggregate  by  a  number 
double  of  that  to  which  the  district  is  entitled,  and  the  requisite  number  for 
a  choice  is  ascertained  by  adding  one  to  the  quotient,  and  that  thus,  in  such  a 
district  as  ours,  entitled  to  six  members,  whether  the  citizens  have  voted  for 
six  or  any  less  number,  the  right  of  election  is  supported,  because  each  citi- 
zen's vote  is  counted  for  as  many  persons  within  the  legal  number  as  he 
chooses  to  cast  his  ballot  for,  and  no  more  ;  and  if  a  contrary  rule  be  adopted, 
it  will  appear  necessary  totally  to  reject  all  ballots  that  do  not  contain  as  many 
names  as  there  should  be  persons  chosen ;  so  that  when  the  City  Council  di- 
rects that  the  number  of  Representatives  for  the  city  be  forty,  if  any  citizen 
vote  for  thirty-nine  or  less  his  vote  would  be  illegal,  as  much  as  if  he  voted 
for  forty-one  or  more.  But  it  is  believed  this  course  of  rejecting  ballots  not 
containing  the  full  number  that  might  legally  be  voted  for  has  never  been  in 
use.  If  two  persons  were  directed  to  be  chosen  by  the  voters  of  a  ward,  in 
number  one  hundred,  of  whom  forty  vote  for  A  and  B,  thirty  for  C  and  D, 
and  the  remaining  thirty  for  only  one  person  in  this  proportion,  ten  for  A, 
four  for  B,  eight  for  C,  and  eight  for  D,  according  to  the  construction  of  the 
Charter  given  by  our  returning  officers,  no  choice  of  either  would  be  made ; 
while  according  to  the  rule  of  the  Senate,  which  your  memorialists  think  the 
construction  of  common-sense,  the  report  would  be  that  — 

A  had       .........         50  votes 

B    " 44     " 

C   " 38     " 

D" .38     " 

170 
and  that  forty-three  were  necessary  to  a  choice,  and  that  A  and  B  were  both 
chosen. 

But  your  memorialists  cannot  believe  that  a  different  course  is  calculated 
to  support  the  right  of  election,  because,  if  a  citizen  votes  for  two  members 
only  of  the  Common  Council,  when  he  has  a  right  to  vote  for  four,  he  exer- 
cises but  half  his  rights,  and  is  really  entitled  to  have  his  vote  count  only  for 
two.  and  not  for  four,  as  it  must  if  counted,  entire,  two  living  persons  and  two 
blanks,  so  that  your  memorialists  are  convinced  that  the  officers  who  made 
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the  said  declaration  on  the  second  Monday  of  December  last,  in  Ward  No.  10, 
were  in  an  error  in  not  declaring  said  Robert  T.  Paine  chosen  a  member  of 
the  Common  Council ;  and  your  memorialists  further  represent,  that  in  con- 
sequence of  said  declaration,  the  said  ward  meeting  was  adjourned  for  three 
days,  and  on  the  Thursday  following,  the  citizens  of  said  ward  were  called 
on  to  give  in  their  votes,  pursuant  to  said  adjournment,  for  one  member  of 
the  Common  Council,  to  complete  the  representation  of  said  ward  in  the  ensu- 
ing year,  and  that  a  less  number  of  votes  was  then  taken,  and  it  was  thereupon 
declared,  after  the  votes  were  sorted  and  counted,  that  Jonathan  Simonds, 
who  had  a  majority  of  the  votes  at  said  adjournment,  but  a  less  number  than 
at  first  were  given  to  said  Paine,  was  chosen. 

This  memorial  was  referred  to  a  special  committee,  which  re- 
ported, Jan.  2G,  as  follows  :  — 

That  certain  of  the  remonstrants  have  appeared  before  the 
committee ;  the  setting  member,  the  warden  and  inspectors  of 
Ward  No.  10,  have  also  appeared  before  it ;  and  the  committee  has 
examined  the  clerks  of  the  city  and  of  the  Common  Council,  and 
other  persons  of  experience,  relative  to  the  practice  both  of  the 
city  and  of  the  Legislature  in  cases  of  this  sort.  The  facts  that 
have  been  derived  by  the  committee  from  these  various  sources 
agree  generally  with  each  other,  and  are  in  substance  as  follows  : 
Blank  pieces  of  paper  are  not  considered  legal  ballots,  and  are  at 
once  rejected  in  the  Legislature  ;  and,  should  the  case  occur,  would 
probably  be  rejected  at  the  polls,  on  counting  the  votes.  Pieces 
of  paper  which  contain  more  than  the  legal  number  of  names  are 
generally  and  ought  always  to  be  rejected,  because  it  is  impossible 
to  determine  which  of  the  names  contained  ou  Ihem  express  the 
will  of  the  electors.  Pieces  of  paper  which  are  supposed  to  con- 
tain fictitious  names,  or  names  of  persons  disqualified  by  a  resi- 
dence out  of  the  State,  county,  or  town,  or  by  any  other  cause,  from 
holding  the  office  for  which  they  are  supported,  have,  nevertheless, 
been  received  as  legal  ballots  in  elections  of  governor,  senators, 
representatives,  selectmen,  and  other  municipal  officers.  The 
reason  given  for  this  custom  is  that  it  is  impossible  for  the  ex- 
amining officers  to  decide  on  the  existence  of  the  disqualifications 
that  may  be  alleged  against  the  various  individuals  whose  names 
may  be  under  consideration.  If,  for  example,  a  name  be  under 
consideration  which  may  appear  to  be  fictitious,  or  which  belongs 
to  a  distinguished  individual  of  some  other  town  or  State,  they 
cannot  certainly  know  that  this  is  not  the  real  name  of  some 
person  who  is  a  legal  candidate.  It  has  been  decided  in  our  House 
of  Representatives,  in  the  case  of  Jairus  Ware  and  Jacob  Mann,  in 
the  year  1801),  and  on  other  occasions,  that  a  majority  of  the 
whole  number  of  ballots  is  necessary  to  a  choice  ;  for  the  ballots 
alone  determine  the  number  of  persons  present  and  voting.  In  the 
elections  formerly  held  in  this  town  for  selectmen  a  majority  of 
the  whole  number  of  ballots  was  required  to  effect  a  choice.  In 
the  elections  at  present  held  for  aldermen,  the  number  necessary 
for  a  choice  is  determined  by  the  majority  of  ballots.  The  phrase 
"  votes  ov  ballots"  is  used  in  such  a  connection  in  Sections  5  and 
6  of  the  City  Charter  as  to  induce  the  belief  that  the  framers  of 
that  instrument  considered  them,  if  indeed  they  reflected  on  the 
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subject,  as  convertible  terms.  At  all  events  it  seems  to  your 
committee  that  they  must  be  so  construed  by  the  board,  and  if 
they  be  taken  as  convertible  terms  in  one  part  of  the  Charter,  it 
seems  but  reasonable  so  to  consider  them  in  other  parts  of  the 
Charter,  unless  the  sense  should  require  a  different  construction. 
This  does  not  appear  to  be  the  case.  The  5th  and  6th  sections 
relate  to  the  choice  of  mayor  and  aldermen,  and  the  7th  to 
that  of  Common  Councilmen.  It  seems,  therefore,  to  your  com- 
mittee that  the  same  rule  which  applies  to  the  election  of  aldermen 
ought  to  apply  to  that  of  Common  Councilmen. 

It  appeared  in  evidence  before  your  committee  that  the  uniform 
practice  of  Wards  Nos.  10  and  11  had  been  conformable  to  this 
rule,  and,  therefore,  adverse  to  the  claim  of  the  remonstrants  ;  and 
your  committee  have  no  reason  to  doubt  that  the  usage  in  the 
other  wards  of  the  city  is  similar  to  that  in  Wards  Nos.  10  and  11. 
But  it  is  urged  by  the  remonstrants  that  the  usage  of  the  Senate  of 
this  Commonwealth  is  favorable  to  their  claim  ;  that  there  a  ma- 
jority of  the  votes,  without  reference  to  the  ballots,  decides  an 
election. 

In  reply  to  this  suggestion  your  committee  would  remark  that 
the  2d  article  of  the  2d  section  of  the  1st  chapter  of  the  2d  part  of 
the  Constitution  prescribes  that  "  a  fair  record  of  the  name  of 
every  person  voted  for,  and  of  the  number  of  votes  against  his 
name,"  shall  be  made  in  each  town  on  the  election  of  senators, 
and  that  copies  of  these  records  shall  be  sent  to  the  secretary's 
office  ;  and  that  the  3d  article  of  the  same  section  prescribes  that 
the  governor  and  Council  shall  determine  from  these  copies  who 
are  the  persons  that  have  received  a  legal  majority  of  votes.  The 
governor  and  Council,  therefore,  are  not  informed  what  is  the 
whole  number  of  ballots,  and  what  the  whole  number  of  persons 
present  and  voting  for  senators  ;  so  that  by  taking  the  sura  of  the 
votes,  dividing  it  by  double  the  number  of  persons  to  be  elected, 
and  adding  one  to  the  quotient,  it  would  appear  that  they  have 
adopted  the  course  which  is  most  likely  to  result  in  the  selection  of 
those  candidates  who  are  the  choice  of  a  majority  of  the  voters. 
This  principle,  that  a  majority  of  the  voters  present  and  voting 
decides  an  election,  appears  to  your  committee  to  apply  to  the 
present  case  ;  and  while  many  of  your  committee  are  by  no  means 
partial  to  the  principle,  while  they  believe  that  the  adoption  of  a 
rule  even  more  liberal  than  the  one  supported  b}T  the  memorialists 
would  be  advantageous,  so  that  both  municipal  and  other  elections 
should  be  decided  by  a  plurality  of  votes,  still  your  committee 
feels  bound  to  submit  to  the  law  as  at  present  established,  and 
unanimously  to  recommend  to  this  board  the  following  resolu- 
tion :  — 

Resolved,   That  Jonathan  Simonds,   returned  a  member  of  the    Common 
Council  from  Ward  No.  10,  was  duly  elected  and  is  entitled  to  his  seat. 

The  report  of  the  committee  was  accepted,  and  the  resolution 
passed;  3Teas,  38;  nays,  1.  (C.  C.  Records,  Vol.  III.,  p.  256). 
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1830. 

James  Dalton  et  al..  Petitioners.  — "Ward  6. 

Committee    on   Elections. —  Messrs.  Ninian   C.    Betton,  John  W.    James, 
John  P.  Bigelow,  Thomas  Wetmoke,  Elias  H.  Derby. 

February  15,    1830;  Report  by  Ninian  C.  Betton,   Chairman. 
Opinion  by  John  Pickering,   City  Solicitor. 

Irregularity  —  Premature  Closing  of  the  Polls.  At  an  election  meeting1,  held  by 
warrant  of  the  Mayor  and  Aldermen,  which  warrant  fixed  the  hour  for  closing  the 
polls  at  3  o'clock,  the  polls  were  closed  by  vote  of  the  citizens  present,  in  advance  of 
that  hour,  several  voters  presenting  themselves  subsequent  to  the  closing  of  the  polls 
and  before  3  o'clock,  and  being  refused  the  right  of  casting  their  votes ;  it  was  held 
that  the  closing  of  the  polls  before  the  hour  at  which  the  voters  were  notified  by  the 
warrant  was  a  violation  of  the  rights  of  citizens  and  rendered  void  the  election  made 
at  such  meeting. 

Time  of  Opening  and  Closing  Polls — Power  to  prescribe.  The  City  Council  may 
confer  upon  the  Mayor  and  Aldermen  by  ordinance  the  authority  to  prescribe  and 
regulate  the  opening  and  closing  of  the  polls;  such  ordinance  being  merely  the  desig- 
nation of  executive  or  ministerial  duties  to  be  performed  by  the  Mayor  and  Alder 
men  in  execution  of  the  power  which  the  City  Council  has  by  charter. 

This  case  arose  upon  the  protest  of  James  Dalton  and  six  others 
against  the  legality  of  a  special  election  held  in  Ward  6,  Jan.  16, 
1830,  to  fill  a  vacancy  ;  the  protestants  claiming  that  a  great  num- 
ber of  the  citizens  of  the  ward  were  deprived  of  their  franchise  by 
reason  of  the  closing  of  the  polls  before  the  hour  specified  in  the 
warrant,  for  the  election.  The  protest  was  referred,  January  18,  to 
the  Standing  Committee  on  Elections,  which  reported,  February 
15,  as  follows  :  — 

That  at  the  meeting  held  on  the  14th  of  December,  1829,  it  ap- 
pears the  whole  number  of  Common  Councilmen  was  duly  elected  ; 
that  Samuel  Thaxter,  one  of  the  persons  so  elected,  declined 
serving  ;  that  the  mayor  and  aldermen  thereupon  issued  their  war- 
rant, dated  January  14,  1830,  in  form  prescribed  by  the  City 
Ordinance  of  December  27,  1827,  for  holding  a  meeting  on  the 
16th  of  said  January  to  supply  the  vacancy  ;  and  notice  was  given 
to  the  voters  in  said  ward  in  the  form  set  forth  in  said  protest ; 
that,  at  the  opening  of  said  meeting,  it  was  voted  to  close  the 
polls  at  two  o'clock ;  that  at  or  about  two  o'clock  it  was  voted 
to  reconsider  the  last-mentioned  vote,  and  to  extend  the  time  for 
closing  the  polls  ;  and  the  poll  was,  in  fact,  closed  at  thirty-one 
minutes  past  two  o'clock  ;  that  two  or  three  persons,  after  the 
closing  of  the  polls,  and  before  three  o'clock  on  said  day,  appeared 
and  requested  the  privilege  of  voting,  and  were  refused  by  the 
warden  of  said  ward  ;  that  some  other  persons  were  prevented 
attending  to  vote  by  hearing  that  the  poll  was  closed ;  but  how 
many  received  this  notice  and  were  thus  prevented  from  attend- 
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ing  it  is  impossible  to  state.  That  the  whole  number  of  legal  vo- 
ters in  said  ward  is  eight  hundred  and  ten,  as  appears  by  the  ward 
lists.  That  the  whole  number  of  votes  received  by  the  ward 
officers  was  ninety  four ;  that  of  this  number  the  said  Benjamin 
Parker  had  eighty-eight,  and  was  declared  elected,  and  furnished 
with  a  certificate  in  proper  form. 

The  City  Charter  makes  no  provision  for  filling  vacancies,  but 
the  committee  are  of  the  opinion  that  the  right  to  fill  vacancies 
arises  out  of  the  right  to  be  represented. 

Section  26th  of  the  Charter  provides  that  all  warrants  for  the 
meeting  of  citizens,  etc.,  shall  be  issued  by  the  Mayor  and  Alder- 
men, and  shall  be  in  such  form,  and  shall  be  served,  executed,  and 
returned  at  such  time  and  in  such  manner  as  the  City  Council  may, 
by  any  by-law,  direct  and  appoint.  The  city  has,  by  an  ordi- 
nance of  December  27,  1827,  directed  the  form  of  a  warrant,  but 
has  not  fixed  the  time  when  the  same  shall  be  executed ;  but  has 
provided,  "  that  it  shall  be  returned  on  or  before  the  time  of  meet- 
ing of  the  citizens  of  said  wards  therein  specified  ; "  and  has  by 
said  ordinance  authorized  "  the  mayor  and  aldermen  to  fix  the 
time  when  the  poll  shall  close,  as  well  as  the  time  for  the  opening 
thereof,  in  the  election  of  all  officers,  except  ward  officers,  and  in- 
sert the  same  in  any  warrant  and  notification  to  the  inhabitants, 
of  such  election."  The  City  Charter  does  not,  in  direct  terms, 
authorize  the  mayor  and  aldermen  to  prescribe  the  time  of  closing 
the  polls,  or  to  exercise  any  influence  or  authority  in  or  over  the 
meetings  of  the  citizens,  after  they  are  legally  assembled  in  their 
respective  wards  ;  but  the  fifteeuth  section  transfers  to  the  City 
Council  all  powers,  except  those  otherwise  specially  conferred, 
vested  in  the  town  of  Boston,  or  in  the  inhabitants  thereof,  as  a 
municipal  corporation,  especially  the  power  of  making  by-laws. 

The  committee  were  of  the  opinion  that  the  question  submitted 
to  them,  in  this  case,  depended  upon  the  validity  and  construction 
of  the  City  Ordinance  of  December  27,  1827,  and  submitted  the 
following  questions  to  the  City  Solicitor,  and  requested  his  answers 
in  writing,  viz.  :  — 

1st.  Are  the  City  Council  empowered  by  the  Charter  to  enact 
an  ordinance  empowering  the  mayor  and  aldermen  to  prescribe 
the  time  of  keeping  open  or  of  closing  the  polls  in  the  several 
wards  ? 

2d.  Are  Common  Councilmen  the  "ward  officers"  mentioned 
in  the  ordinance  on  this  subject? 

The  City  Solicitor  has  favored  your  committee  with  his  answer 
to  the  above  interrogatories,  in  writing,  and  tho  same  is  herewith 
introduced  ;  and  your  committee  ask  leave  to  make  it  a  part  of 
their  report.  It  being  the  opinion  of  the  City  Solicitor  that  the 
City  Council  had  power  to  make  the  ordinance  of  the  27th  Decem- 
ber, 1827,  and  that  Common  Councilmen  are  not  ward  officers,  your 
committee  are  of  the  opinion  that  the  closing  the  poll  before  the 
hour  at  which  the  voters  were  notified  it  would  be  closed  was  a 
violation  of  the  rights  of  the  voters,  and  renders  it  impossible  to 
say  what  would  have  been  the  result  of  the  election  if  the  poll  had 
been  kept  open  the  legal  time.  Your  committee,  therefore,  submit 
the  following  resolution  :  — 
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Resolved,  That  Benjamin  Parker,  returned  as  a  member  from  Ward  No.  6, 
was  not  duly  elected,  and  is  not  entitled  to  a  seat  in  this  Council. 

The  resolution  reported  by  the  committee  was  passed,  Feb.  22  ; 
yeas,  31  ;  nays,  7.     (C.  C.  Records,  Vol.  III.,  p.  451). 


The  opinion  of  the  City  Solicitor  on  the  questions  above  stated  is 
as  follows  : 

1.  In  reply  to  the  first  of  these  questions,  I  should  remark  that, 
although  it  is  expressed  in  general  terms,  it  is  understood  to  refer 
to  the  existing  ordinance  of  Dec.  27,  1827;  and,  after  the  best 
consideration  which  I  have  been  able  to  give  to  the  subject,  I  am 
of  opinion  that  the  City  Council  is  empowered  by  the  Charter  to 
enact  such  an  ordinance. 

The  objection  which,  I  am  informed,  has  been  made  to  this  con- 
struction of  the  powers  of  the  City  Government  is,  that  it  implies 
the  delegation  of  a  power  which  the  City  Council  itself  ought  to 
exercise,  and  which  cannot  be  delegated.  This  objection  is  en- 
titled to  consideration.  The  right  of  a  town,  or  other  corporation, 
to  delegate  its  powers,  to  a  certain  extent,  seems  now  to  be  ac- 
knowledged. The  Court  of  King's  Bench,  in  England,  many  years 
ago,  held,  in  the  most  general  terms,  in  the  case  of  a  corporation, 
that  when  the  power  of  making  by-laws  was  in  the  body  at  large, 
that  body  might  delegate  it.  (3  Burr,  Rep.,  1827.)  But  this 
principle  is,  undoubtedly,  to  be  taken  with  some  limitations ;  and 
it  is  material  to  consider  the  nature  and  objects  of  the  authority 
thus  delegated-  For  the  purposes  of  the  present  inquiry,  it  is  suffi- 
cient to  advert  to  the  familiar  distinction  between  cases  of  mere 
executive  regulation,  or  the  ordeVly  conducting  of  corporate  meet- 
ings for  elections,  and  those  in  which  the  right  of  suffrage  itself 
is  substantially  affected;  in  other  words,  between  the  elective 
franchise,  itself,  and  the  mode  of  exercising  it.  The  power  to 
regulate  the  opening  and  closing  of  the  polls  is  contained  in  the 
same  ordinance  which  empowers  the  mayor  and  aldermen  to  fix 
upon  the  days  of  election,  and  to  notify  them  to  the  inhabitants. 

As  to  all  parts  of  this  ordinance,  except  the  last  section  (which 
gives  the  power  now  in  question),  I  am  not  aware  that  any  doubt 
or  controversy  has  arisen  ;  and  yet,  much,  if  not  the  whole  of  the 
reasoning  which  is  urged  against  that  section  may  be  applied  with 
equal  force  to  the  whole  ordinance.  The  ordinance,  taken  together, 
seems  to  be  intended  to  confer  on  the  mayor  and  aldermen  the 
mere  power  of  regulating  and  conducting  the  elections  in  a  manner 
which  should  be  most  conducive  to  the  free  and  convenient  exer- 
cise of  the  elective  franchise ;  and  this  is  a  power  which  I  think 
may  be  delegated,  if,  in  the  proper  sense  of  that  expression,  it 
may  be  called  the  delegation  of  a  power.  Considered  accurately, 
however,  it  is  more  properly,  perhaps,  the  mere  designation  of 
executive  or  ministerial  duties  to  be  performed  by  the  mayor  and 
aldermen  in  execution  of  the  power  which  the  City  Council  has  by 
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charter.  The  appointing  of  a  convenient  hour  of  toe  day  seems 
to  be  as  much  an  executive  or  ministerial  act  as  the  designation  of 
a  suitable  place  for  voting,  or  the  manner  in  which  the  electors 
shall  deposit  their  votes,  and  many  other  details  incident  to  an 
election.  It  is  true  that  powers  of  this  kind  may  be  abused;  an 
unreasonable  hour  or  an  unsuitable  place  may  be  appointed  for  an 
election  ;  but  this  would  be  in  fraud  of  the  law,  and  it  is  not  to  be 
presumed  that  the  mayor  and  aldermen,  or  the  other  departments 
of  the  City  Government,  will  abuse  their  trust  It  is  manifestly 
necessary  that  there  should  be  some  public  notice  of  the  place  of 
an  election,  and  of  the  hour  of  opening  and  closing  the  poll,  in 
order  that  all  the  electors  may  have  an  assurance  that  their  votes 
will  be  reckoned  and  have  their  due  effect  in  the  election  ;  other- 
wise, their  votes  might  be  wholly  lost,  and  the  right  of  suffrage  be 
rendered  nugatory.  Perhaps  it  might  not  be  going  beyond  the 
necessary  intendment  of  law  to  say  that,  even  if  there  were  no  or- 
dinance regulating  this  subject,  the  opening-  and  closing  of  the 
poll  might  be  considered  as  an  incidental  duty  devolving  on  the 
mayor  and  aldermen,  as  the  general  executive  officers  of  the  city. 
But,  for  the  purposes  of  the  present  inquiry,  it  is  not  necessary  to 
decide  this  point.  I  am  aware  that,  upon  a  rigorous  theoretical 
construction,  there  may  be,  apparently,  a  conflict  between  the  pro- 
visions of  different  statutes,  which  may  afford  reasonable  ground 
for  a  difference  of  opinion,  where  no  substantial  difference  was 
intended  by  the  framers  of  our  laws  ;  but  the  charters,  by-laws, 
votes,  and  other  acts  of  municipal  corporations  always  receive  a 
liberal  and  practical  interpretation,  for  the  obvious  reason  that 
the  affairs  of  such  corporations  cannot  be  conducted  with  the 
strictness  of  judicial  proceedings,  but  are  necessarily  managed  by 
officers  who  are  not  supposed  to  be  professionally  familiar  with 
legal  rules,  and  a  rigorous  or  narrow  construction  of  their  acts 
would  lead  to  great  practical  inconvenience,  if  not  to  results  posi- 
tively mischievous. 

2.  On  the  subject  of  the  second  question  proposed,  I  am  of 
opinion  that  Common  Councilmen  are  not  the  ward  officers  in- 
tended in  the  ordinance  referred  to. 
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1831. 

William  "Wright  v.  Aaron  Willard. —  Ward  12. 

Committee  on  Elections. —  Messrs.    John    XV.   James,    John   P.   Bigelow, 
Thomas  VVetmore,  Edward  G.  Prescott,  Ebenezer  Bailey. 

April  6,  1831;  Report  by  John  W.  James,  Chairman. 

Improper  Rejection  of  a  Vote.  A  legal  voter,  whose  name  was  properly  borne  upon 
the  voting-list,  having  been  refused  the  right  to  cast  his  vote  by  error  of  the  inspec- 
tors of  election  who  failed  to  find  his  name  upon  the  voting-list,  it  subsequently  ap- 
pearing that  his  vote,  if  received,  would  have  secured  the  election  of  the  contestant,  it 
was  held  that  no  effect  could  be  legally  given  a  vote  rejected  under  such  circum- 
stances, although  equity  seemed  to  require  it. 

Irregularity  —  Failure  to  Check  JVames  of  Voters.  It  appearing  that  the  number  of 
ballots  cast  exceeded  the  number  of  names  checked  on  the  voting-list,  by  a  number 
which,  if  all  the  irregular  votes  were  included  among  those  counted  for  the  returned 
member  would  cause  an  uncertainty  as  to  his  election,  it  was  held  by  the  committee 
that  negligence  in  checking  the  names  of  voters  constituted  an  irregularity  warrant- 
ing the  declaration  that  the  election  so  made  was  void. 

This  case  arose  upon  the  remonstrance  of  John  Davis  and  one 
hundred  and  thirty-five  others,  presented  Jan.  10,  1831,  against 
the  return  of  Aaron  Willard,  Jr.,  as  a  Councilman  from  Ward  12, 
on  the  following  grounds  :  - — 

1st.  Because  the  inhabitants  of  said  ward  were  never  notified  of  said  meet- 
ing, according  to  law,  and  in  such  manner  as  has  been  usual  in  this  city. 

2d.  Because  your  remonstrants  have  reason  to  believe  that  at  the  first 
balloting  the  whole  number  of  votes  cast  was  three  hundred  and  eighty-three, 
of  which  one  hundred  and  ninety-two  were  necessary  for  a  choice;  and  it  ap- 
pears by  the  record  that  William  Wright  received  that  number,  and  ought 
therefore  to  have  been  declared  elected. 

3d.  Because  at  the  second  balloting  the  poll  was  kept  open  but  half  an 
hour,  — a  term  of  time  in  which  it  was  impossible  either  to  notify  the  voters  in 
the  ward  of  to  receive  their  votes. 

4th.  Because  the  whole  number  of  votes  given  in  at  the  second  balloting 
was  ninety-three,  of  which  forty-seven  were  necessary  to  constitute  a  major- 
ity, and  Aaron  Willard,  Jr.,  the  sitting  member,  received  but  forty-two,  and 
could  not  therefore  be  considered  elected. 

5th.  Because  at  the  second  balloting  a  sufficient  number  of  votes  to  change 
the  majority  was  received  from  persons  who  voted  without  having  their  names 
checked,  or  its  being  ascertained  whether  their  names  were  on  the  list  of 
voters. 

A  memorial  of  Stephen  W.  Jackson  and  thirty-three  others,  in 
support  of  the  sitting  number,  claiming  the  regularity  of  the  elec- 
tion, was  presented,  Jan.  20  ;  also  the  following  deposition  of 
John  Fenno,  in  aid  of  the  remonstrants  :  — 

I,  John  Fenno,  of  lawful  age  to  give  evidence,  testify  and  say,  that  I  have 
resided  in  the  city  of  Boston  for  about  ten  years  past;  have  always  been 
taxed,  and  have  paid  all  taxes  which  have  been  assessed  upon  me  until  the 
last  year.  On  the  14th  day  of  April  last  I  removed  from  Spectacle  Island  to 
South  Boston,  where  I  now  reside.     At  the  election  of  city  and  ward  officers, 


26  ELECTION    CASES COMMON    COUNCIL. 

in  December  last,  I  went  to  the  ward-room  ofWard  No.  12,  with  the  inten- 
tion of  voting.  I  procured  a  vote,  on  which  Mr.  William  Wright's  name 
was  borne,  gave  my  name  to  the  inspectors,  and  offered  my  vote.  Mr.  Flinn, 
one  of  the  inspectors,  after  examining  the  list,  said  that  my  name  was  not  on 
it,  and  the  officer  who  held  the  box  refused  my  vote  on  that  account.  Mr. 
Flinn  looked  for  my  name  twice,  and  assured  me  it  was  not  on  the  list.  I  ac- 
quiesced without  any  difficulty,  as  I  supposed  it  probable  that  my  name  had 
not  been  transferred  from  the  list  of  Ward  4,  to  which  I  have  been  told  that 
Spectacle  Island  is  annexed,  to  that  of  Ward  12,  and  this  I  mentioned  to  Mr. 
Dunham  at  the  time.  At  the  second  balloting  I  was  in  the  ward-room,  and 
in  the  confusion  voted  without  any  objection  from  any  one  and,  as  I  have  no 
doubt,  without  my  name  being  checked.  Since  the  election  I  have  been  told 
that  my  name  is  on  the  list  of  voters  for  Ward  12,  and  was  at  thv.  time  when 
my  vote  was  rejected.  I  have  paid  my  taxes  with  the  exception  before-men- 
tioned, and  being  under  none  of  the  disabilities  mentioned  in  the  Constitution, 
was  a  legal  voter  at  the  time  when  my  vote  was  refused.  Had  not  my  vote 
been  rejected,  I  should  have  voted  for  Mr.  William  Wright,  and  his  name 
was  borne  on  the  ballot  which  I  offered. 

The  matter  was  referred  to  the  Standing  Committee  on  Elec- 
tions, which  reported,  April  6,  as  follows  :  — 

The  Standing  Committee  on  Elections,  to  whom  was  referred 
the  remonstrance  and  memorial  on  the  subject  of  the  contested 
election  of  Aaron  Willard,  Jr.,  returned  a  member  of  this  Council 
from  the  Twelfth  Ward,  have  heard  the  evidence  and  arguments  of 
the  parties  concerned,  and  now  report:  — 

That,  at  the  first  balloting  for  municipal  officers  in  "Ward  12,  on 
the  second  Monday  of  December  last,  there  were  cast,  for  the 
Common  Council  ticket,  3i4  ballots,  of  which  three  candidates 
had  the  necessary  majority,  193,  and  William  Wright  had  192. 
The  warden  announced  the  result,  and  that  there  was  one 
vacancy. 

These  were  the  proceedings  at  the  first  balloting,  as  entered  on 
the  poll-book  of  the  ward  and  explained  to  the  committee  by  the 
returning  officers.  But,  in  addition  to  this,  it  appears  from  the 
statements  of  certain  voters  in  the  ward,  and  the  deposition  of 
John  Fenno,  which  is  herewith  submitted,  that  the  said  Fenno, 
who  was,  at  that  election,  a  legal  voter  in  Ward  12,  and  whose 
name  was  on  the  ward  lists,  offered  his  vote  to  one  of  the  in- 
spectors, who  declined  receiving  it,  because,  as  he  supposed,  the 
name  of  Fenno  was  not  to  be  found  there  ;  a  supposition  which,  as 
the  inspector  admitted  before  your  committee,  was  afterwards 
discovered  to  have  been  erroneous.  On  inspecting  the  ward  lists 
used  at  that  election,  the  committee  found  the  name  of  Fenno 
thereon,  and  unchecked;  and  Fenno  declares  in  his  deposition, 
that  the  rejected  ballot  proffered  by  him  to  one  of  the  inspectors 
was  for  Wm.  Wright,  the  opposing  candidate.  It  appears  from 
these  statements  that  Fenno's  vote,  had  it  been  received  at  the 
first  balloting,  would  have  given  Mr.  Wright  the  required  majority. 
The  question  then  arises,  Can  the  Common  Council  admit  a  legal 
vote,  thus  improperly  rejected,  so  as  to  give  it  an  effect  on  the 
canvass ;  and,  if  admitted,  shall  it  be  counted  for  the  candidate 
for  whom  it  appears  to  have  been  destined,  so  as  to  return  him  to 
the  Council ;  or  shall  the  illegal  rejection  of  the  vote  have  the  re^ 
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stricted  operation  of  merely  avoiding  the  election  of  the  candidate 
actually  returned? 

Your  committee  are  of  opinion  that,  if  equity  alone  were  to  be 
consulted,  the  Council  should  give  the  same  effect  to  a  vote  re- 
jected under  such  circumstances,  as  it  would  have  been  entitled  to 
if  actually  cast  at  the  polls.  But  they  find  no  satisfactory  prece- 
dent authorizing  them  to  come  to  this  conclusion.  On  the  con- 
trary, so  far  as  strict  law  is  applicable,  a  decision  of  the  Supreme 
Court  of  this  State  would  seem  to  preclude  it.  The  committee  re- 
fer to  the  case  of  Lincoln  v.  Hapgood  ei  al.,  reported  in  the  11th 
Vol.,  Mass.  Reports.  This  was  an  action  for  damage  against  the 
Selectmen  of  Petersham  for  refusing  the  vote  of  the  plaintiff. 

The  Court  sustained  it  on  the  ground  that  the  injured  party  had 
no  other  remedy.  The  Chief  Justice  observed,  in  delivering  ihe 
opinion  of  the  Court,  that  the  decision  of  the  selectmen,  in  reject- 
ing the  vote  of  a  qualified  voter,  li  is  necessarily  final  and  con- 
clusive as  to  the  existing  election.  No  means  are  known  by  which 
the  rejected  vote  may  be  counted  by  any  other  tribunal,  so  as  to 
have  its  influence  upon  the  election  ;  or,  at  least,  no  practice  of 
that  kind  has  ever  been  adopted  in  this  State."  "In  England," 
continues  the  Chief  Justice,  "  the  electors  all  vote  viva  voce ;  their 
names  are  taken  down  by  the  returning  officer,  as  well  those 
whose  votes  are  received,  as  those  who  are  not  permitted  to  vote, 
and  also  the  name  of  the  candidate  for  whom  they  would  vote ;  of 
which  a  return  is  made  to  the  House  of  Commons.  There  a  re- 
vision by  a  committee  takes  place,  and  the  rejected  vote  is  counted, 
and  has  its  effect  upon  the  election,  if  it  was  unlawfully  rejected. 
But,  with  us,  there  is  no  such  remedy;  and,  without  an  action, 
there  is  no  remedy  at  all  either  for  the  immediate  or  any  sub- 
sequent election."  Your  committee  have  also  looked  into  some  of 
the  printed  decisions  of  the  Legislature' of  this  State  on  contested 
elections.  It  is  stated,  in  the  marginal  note  appended  to  the  re- 
port of  the  Western  election  of  1812,  that  "  if  votes  sufficient  to 
change  the  majority  are  illegally  refused,  or  illegally  received,  the 
election  is  void."  But  it  does  not  appear  from  the  facts  in  the 
case  that  the  improper  rejection  of  legal  votes  in  that  election 
operated  further  than  to  deprive  the  returned  member  of  his  seat. 
It  should  seem,  therefore,  that,  so  far  at  least  as  the  rights  of  the 
remonstrating  candidate  are  concerned,  the  legislative  and  judicial 
tribunals  of  the  State  have  arrived  at  similar  conclusions. 

Your  committee  have  accordingly  decided  that,  in  consequence 
of  the  rejection  of  Fenno's  casting  vote  at  the  first  balloting,  no 
effect  can  be  given  to  that  election,  either  for  the  sitting  member, 
had  he  been  returned  by  that  ballot,  or  for  Mr.  Wright,  although 
he  had  the  required  majority  proffered  at  the  polls. 

It  remains  to  examine  the  proceedings  at  ihe  second  balloting, 
by  virtue  of  which  the  sitting  member  was  returned.  After  the 
result  of  the  first  election  was  announced,  the  polls  were  reopened 
for  thirty  minutes,  to  fill  the  vacancy  for  one  Common  Councilman. 
The  whole  number  of  votes  was  93  ;  necessary  to  a  choice,  47. 
Mr.  Willard,  the  sitting  member,  had  71;  Mr.  Wright,  19; 
and    there   were  3    scattering  votes.       Mr.    Willard,    having    24, 
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votes  over  the   necessary  majority,    was   declared    elected,    and 
so  re  tn  rD  ed. 

Upon  this  statement  from  the  poll-book,  your  committee 
would  have  concluded,  as  a  matier  of  course,  that  the  sitting 
member  was  duly  elected  at  the  second  balloting.  But,  on  hear- 
ing the  explanations  of  both  parties  who  appeared  before  the 
committee,  it  seemed  to  be  admitted  on  all  hands  that  the  second 
balloting  was  conducted  under  such  circumstances  of  hurry  and 
confusion  as  to  render  the  result  of  the  proceedings  altogether 
uncertain.  It  appears  that  the  press  towards  the  ballot  boxes  on 
the  part  of  the  voters  was  so  violent  and  uninterrupted,  that  the 
inspectors  found  it  impossible  to  check  the  names  of  voters  as  they 
cast  their  ballots  ;  and,  consequently,  there  could  be  no  compli- 
ance with  the  provisions  of  the  24th  section  of  the  Charter,  which 
requires  "  the  Inspectors  to  take  care  that  no  person  vote  whose 
name  is  not  borne  on  the  list  of  voters,  and  to  cause  a  mark  to  be 
placed  against  the  name  of  each  voter  at  the  time  of  giving  in  his 
vote."  Upon  examining  the  printed  list  of  votes  used  on  that 
occasion  in  Ward  12,  and  comparing  the  number  of  names  checked 
thereon  with  the  number  of  votes  as  entered  of  record,  the  com- 
mittee found  such  discrepancies  as  fully  confirmed  the  statement-; 
made  before  them.  The  whole  number  of  votes  cast  at  the  first 
balloting  was  384,  and  at  the  second,  93  ;  making  a  total  of  477. 
The  whole  number  of  names  checked  on  the  lists  at  both  ballotings 
was  but  414,  or,  if  4  doubtful  checks  be  counted,  448  ;  which  gives 
an  excess  of  29  votes,  actually  cast  and  counted,  over  the  names 
found  to  be  checked.  As  there  was  no  complaint  of  irregularity 
at  the  first  balloting,  in  the  checking  of  names,  it  was  thought  a 
reasonable  presumption  by  your  committee  that  the  votes  cast,  and 
not  checked,  were  given  at  the  second  balloting,  and  that  29  votes 
then  received  and  counted  were  received  contrary  to  the  pro- 
visions of  the  Charter,  and  might  be  deducted  from  the  votes  given 
for  the  returned  candidate,  which  would  leave  him  a  minority  of 
only  42,  or  5  less  than  the  number  necessary  to  a  choice.  It  may 
be  objected  to  this  distribution  of  the  unchecked  votes,  that  it 
proceeds  on  the  supposition  that  all  the  irregular  votes  which  were 
counted,  but  not  not  checked,  were  given  for  the  sitting  member 
To  this  it  may  be  answered,  that,  as  that  candidate  received  the 
greatest  number  of  votes,  it  is  probable  that  the  illegal  ones  were 
given  for  him.  But  the  legal  principle  applicable  to  such  cases  seenu 
to  be  still  more  conclusive.  Uncertaintj*  in  the  returns  operates, 
not  in  favor  of,  but  against,  the  candidate  to  whose  claims,  in  doubt- 
ful cases  like  the  present,  the  uncertainty  belongs.  The  committee 
consider  it  as  settled  that  irregularities  which,  if  admitted, 
would  not  turn  the  election  either  way,  are  no  objection  to  it ; 
but  that,  if  these  irregularities  be  such  as  either  to  turn  the 
election,  or  render  it  altogether  doubtful  who  is  the  legally 
prevailing  candidate,  the  election  shall  be  void  for  its  uncertainty. 
Now,  your  committee  conceive  that  the  practice  of  receiving  votes 
without  checking  the  names  of  those  who  offer  them  necessarily 
leads  to  uncertain  results.  The  inspector  who  does  not  examine  his 
list  may  not  only  mistake  the  voter  of  another  ward  as  one  quali- 
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fied  to  vote  in  his  own,  but  may,  from  like  inattention,  permit  the 
same  voter  to  give  more  than  one  vote  at  the  same  election.  This 
negligence  is  the  less  excusable  as  the  receiving  officers  may  not 
only  withhold  the  ballot-boxes  until  the  names  are  checked,  hut  are 
aided  in  the  performance  of  their  duty  by  several  statutory  pro- 
visions, which  inflict  penalties  on  any  person  voting  befo  e  h's 
name  is  found  and  checked  on  the  list.  (St.  1801,  c.  74;  1813, 
c.  68.) 

The  public  are  deeply  interested  in  putting  a  stop  to  such  re- 
missness ;  and  the  Council  are  bound,  as  their  committee  are 
persuaded,  to  insist  on  a  due  observance  of  the  clear  and  salutary 
provisions  of  the  Charter.  Therefore,  although  your  committee 
are  convinced  that,  in  the  instance  before  them,  the  returning 
officers  of  the  12th  ward  acted  in  good  faith,  and  intended  a 
due  discharge  of  their  duty,  yet,  in  consideration  of  the  evil  con- 
sequences to  be  apprehended  from  continued  inattention  to  the 
who'esome  provisions  of  the  lnw  on  the  subject  of  receiving  votes 
at  the  polls,  they  find  themselves  constrained  to  come  to  the  con- 
clusion that  the  proceedings  at  the  second  balloting  ought  to  be 
regarded  as  void  and  of  no  effect. 

The  resolutions  accompanying  the  report  of  the  committee 
declared  that  Aaron  Willard,  Jr.,  was  not  duly  elected  and  not 
entitled  to  his  seat.  This  resolution  was  passed,  April  21  ;  yeas, 
19  ;  nays,  15,  and  on  the  same  date  a  petition  was  received  from 
William  Wright,  the  contestant,  claiming  the  vacant  seat.  The 
Council,  however,  entertained  a  motion  to  reconsider  its  vote  on 
the  adoption  of  the  resolution,  and,  May  2,  reversed  its  action, 
rejecting  the  resolution  ;  yeas,  17  ;  nays,  21  ;  thus  confirming  the 
election  of  the  sitting  member.  (C.  C.  Records,  Vol.  IV.,  pp. 
53,  60,  63.) 
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1833. 

In  Re  Philip  Adams.  —  Ward  3. 


Committee  on  Elections. — Robert  T.  Paine,  Simon  W.  Robinson,  William 
T.  Ectstis,  Edward  Blake. 


January  31,   1883;  Report  by  Robert  T.  Paine,  Chairman. 
Opinion  by  John  Pickering,  City  Solicitor. 

Failure  to  Elect  —  Adjournment  of  Meeting.  Under  the  provisions  of  the  law  (Stat. 
1821,  ch.  110)  providing  for  the  adjournment  of  a  meeting:  in  case  of  failure  to  elect 
the  full  number  of  members,  it  was  held  that  the  number  of  consecutive  adjournments 
was  not  limited. 

The  Committee  on  Elections,  to  whom  was  referred  the  cer- 
tificate of  the  election  of  Philip  Adams,  Esq.,  as  a  member  of 
the  Common  Council  from  the  3d  ward  report :  That  said  cer- 
tificate represents  iVIr.  Adams  to  have  been  elected  at  a  meeting 
held  in  said  ward  on  Thursday,  the  20th  day  of  December  last, 
and  ten  clays  after  the  second  Monday  in  that  month.  As,  on 
inquiry  of  the  City  Clerk,  your  committee  were  informed  that  no 
warrant  for  said  meeting  had  been  issued  by  the  Board  of  Alder- 
meu,  your  committee  had  recourse  to  the  records  of  said  ward, 
by  which  it  was  ascertained  that,  only  three  members  of  the  Com- 
mon Council  having  been  elected  on  said  tenth  of  December,  the 
meeting  was  adjourned  to  the  twelfth,  to  fill  the  vacancy;  at 
which  meeting,  no  person  having  a  majority  of  the  votes,  the 
same  was  again  adjourned  to  the  13th,  again  to  the  14th,  a 
fourth  time  to  the  17th,  and  for  the  fifth  time  to  the  19th,  at 
neither  of  which  meetings  did  any  one  receive  the  number  of 
votes  necessary  to  make  a  choice.  The  meeting  was  then,  for 
the  sixth  time,  adjourned  to  the  20th  of  said  month,  when  Mr. 
Adams,  receiving  200  out  of  3G5  votes,  was  declared  duly  elected, 
and  was  returned  accordingly.  On  referring  to  that  section  of 
the  City  Charter  which  prescribes  the  manner  in  which  the  mem- 
bers of  this  Board  shall  be  elected,  some  of  your  committee 
became  of  opinion  that  but  one  adjournment  of  the  meeting  of 
the  second  Monday  in  December  was  authorized  thereby.  Your 
committee  therefore  submitted  the  question  to  the  City  Solicitor, 
and  his  views  thereon,  in  writing,  accompany  this  report.  The 
committee,  being  equally  divided  on  this  question,  forbear  to 
express  any  opinion  on  the  right  of  Mr.  Adams  to  his  seat. 

A  resolution  was  adopted,  January  31,  declaring  the  election  to 
be  valid  and  confirming  Mr.  Adams'  title  to  a  seat  in  the  Council. 
C.  C.  Records,  Vol.  IV.,  p.  412). 
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Following  is  the  opinion  of  the  City  Solicitor  accompanying 
the  committee's  report :  — 

In  reply  to  the  question  arising  in  the  case  stated  on  behalf  of 
your  committee,  viz.,  whether,  in  the  elections  of  members  of  the 
Common  Council,  more  than  one  adjournment  is  authorized  by  the 
Charter,  I  beg  leave  to  submit  the  following  opinion  :  — 

By  the  7th  section  of  the  Charter,  relating  to  the  elections  in 
question,  it  is  provided:  "That  in  case  four  persons  are  not 
chosen  at  the  first  ballot,  anew  ballot  shall  be  opened  for  a  number 
of  Common  Councilmen  sufficient  to  complete  the  number  of  four  ; 
and  the  same  proceedings  shall  be  had  as  before  directed,  until  the 
number  of  four  shall  be  chosen  ;  Provided,  however,  that  if  the 
said  elections  cannot  conveniently  be  completed  on  such  day,  the 
same  may  be  adjourned  to  another  day  for  that  purpose,  not 
longer  distant  than  three  days." 

The  general  intent  of  this  part  of  the  Charter  evidently  was,  that 
four  members  should  at  all  events  be  chosen,  in  order  that  each 
ward  might  be  represented  ;  and  the  Legislature  has  emphatically 
declared  this  intent  by  the  further  direction,  that,  in  case  the  four 
should  not  be  chosen  at  the  first  ballot,  then  a  new  ballot  shall  be 
opened  for  a  number  sufficient  to  complete  that  number ;  and  the 
same  proceedings  shall  be  had  as  before  directed,  until  the  number 
of  four  shall  be  chosen.  The  insuring  of  a  choice  of  four  members, 
therefore,  seems  to  have  been  the  first  object  to  be  accomplished. 
The  next  was  the  mode  of  effecting  the  choice  of  the  whole  num- 
ber, and  with  this  view  it  is  provided  that  the  voting  may  be  ad- 
journed to  another  day,  not  longer  distant  than  three  days.  Now, 
if  this  is  limited  to  a  single  adjournment,  it  is  very  clear  that  the 
public  inconvenience  in  view,  namely,  that  the  citizens  of  the  ward 
might  be  deprived  of  their  representatives,  would  not  be  suffi- 
ciently guarded  against ;  as  the  contentions  of  parties,  and  other 
causes  which  defeated  the  first  election,  would  be  likely  to  operate 
also  in  some  degree  at  an  adjournment  of  so  short  an  interval ; 
but,  on  the  other  hand,  if  successive  adjournments  can  be  had  (to 
use  the  language  of  the  Charter)  "until  the  number  of  four  shall  be 
duly  chosen,"  the  inconvenience  above  suggested  is  fully  remedied, 
and  the  citizens  have  all  practicable  security  for  a  full  represen- 
tation. 

Upon  examination  of  the  City  Records,  I  find  that,  soon  after 
the  adoption  of  the  City  Charter,  it  became  the  practice  to  have 
more  than  one  adjournment  when  the  case  required  it ;  and  this 
usage  would  be  entitled  to  weight  in  the  construction  of  a  statute 
like  the  Charter. 

I  am,  therefore,  of  opinion  that  the  Charter  does  authorize 
more  than  one  adjournment  of  the  meetings  in  question. 
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1835. 

Samuel  Chessman  et  al.,  Petitioners,  Ward  3. 

Committee  on  Elections.  —  Messrs.  Daniel  L.    Gibbens,  John   W.  James, 
Isaac  Harris,  Edward  Cruft,  Jr.,  Benajah  Brigham. 

Documents  1  and  6,  January  22,  and  April  10,  1835 ;  Reports  by  Daniel  L. 
Gibbens,    Chairman. 

Opinions  by  John  Pickering,  City  Solicitor. 

Irregularity  —  Adjournment.  An  election  meeting  having  been  adjourned  to  a 
subsequent  specified  date  by  direction  of  the  warden,  without  vote  of  the  citizens 
present,  it  was  held  that  said  adjourned  meeting  was  not  held  in  conformity  with  law, 
and  no  legal  elections  could  be  made  thereat. 

Same.  The  duty  of  the  warden  being  to  preside  and  preserve  order,  the  act  of  ad- 
journing is  under  the  control  of  the  citizens  composing  the  meeting,  and  the  warden 
has  not  authority  ex  officio  to  adjourn  a  meeting  without  taking  a  vote  of  the  meeting 
upon  the  subject ;  an  adjournment  ordered  by  an  officer  who  has  not  authority  to 
order  it  is  not  legalized  by  the  silence  or  acquiescence  of  the  citizens ;  no  adjourn- 
ment of  an  election  meeting  is  legal  until  a  public  declaration  of  the  vote  for  officers 
has  been  made;  the  number  of  adjournments  within  the  time  specified  by  statute 
is  not  limited. 

Authority  to  Administer  Oaths.  Evidence  under  oath  being  recognized  as  the  usual 
and  best  means  of  ascertaining  facts  in  legal  and  olher  formal  proceedings,  the  Com- 
mon Council  may  lawfully  require  that  species  of  proof  in  contested  elections,  and  an 
oath  maj-  be  administered  accordingly  by  any  justice  who  is  a  member  of  their  Com- 
mittee on  Elections. 

Residence  of  Voters.  A  person  claiming  a  right  to  vote  should  be  an  inhabitant  of 
the  ward  where  he  wishes  to  exercise  that  right ;  but  the  inspectors  of  elections  have 
not  a  right  to  refuse  the  ballot  of  a  voter  whose  name  is  borne  on  the  list,  on  the 
ground  that  he  does  not  reside  in  the  ward  where  he  offers  to  vote. 

Same.  A  voter  offering  to  vote  for  mayor,  aldermen,  and  members  of  the  Common 
Council  in  a  ward  in  which  he  was  lately  resident,  but  from  which  he  had  removed, 
his  name  still  remaining  on  the  voting  list  of  such  ward,  it  was  held  by  the  City 
Solicitor  that  a  qualified  voter  might  vote  for  such  officers. 

Ballots  —  Rejection  of.  Two  ballots  cast  by  the  same  voter  for  opposing  candidates 
must  both  be  rejected  for  uncertainty ;  if  the  two  ballots  are  for  the  same  candidate 
precedent  favors  counting  one  of  the  two  votes  and  rejecting  one. 

This  case  arose  upon  a  remonstrance  of  Samuel  Chessman  and 
sixty-three  others,  referred  to  the  Standing  Committee  on  Elections, 
Jan.  5,  on  which  the  following  report  was  made,  Jan.  22  :  — 

The  Standing  Committee  on  Elections  and  Returns,  to  whom 
was  referred  the  remonstrance  of  Samuel  Chessman  and  sixty- 
three  others,  against  the  election  of  the  sitting  members  from 
Ward  No.  Three,  having  held  several  meetings  at  which  all  the 
parties  interested  were  notified  to  attend,  ask  leave  to  report : — 

That  although  the  remonstrance  is  against  the  election  of  the 
members  returned  from  that  ward,  who  were  chosen  on  the 
eleventh  da}7  of  December  last,  yet  the  whole  of  the  testimony,  and, 
consequently,  the  investigation  of  the  committee,  was  directed  to 
the  election  held  on  the  eighth  day  of  that  month,  at  which  time 
the   remonstrants   aver   their   belief   that   Messrs.    James   Clark, 
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Samuel  W.  Hall,  David  Tillson,  and  John  Snelling  were  duly 
elected.  But  the  ward  officers  avow  that  there  was  no  choice  of 
Common  Councilmen  effected,  and  their  return  to  the  mayor  and 
aldermen,  as  well  as  the  record  of  the  clerk,  both  of  which  were 
made  under  their  oath  of  office,  correspond  with  that  declaration. 
All  the  parties  were  in  attendance  before  the  committee,  and  in 
the  course  of  a  very  thorough  investigation  of  ail  the  circumstances 
attending  the  election,  it  appeared  that  the  inhabitants  of  the 
ward  were  notified  in  the  usual  mode,  and  that  on  the  eighth  day 
of  December  last  the  meeting  was  opened  by  the  warden,  and 
the  electors  were  called  on  to  bring  in  their  votes  for  Mayor,  com- 
mon Councilmen,  and  other  officers,  agreeably  to  the  warrant. 
The  meeting  is  represented  as  having  been  rather  tumultuous,  and 
some  illegal  votes  are  said  to  have  been  deposited.  The  poll  was 
closed  at  3  o'clock  in  the  afternoon.  From  that  time,  as  asserted 
by  the  inspectors,  there  was  a  great  press  of  citizens  near  the 
place  where  they  were  counting  the  votes,  and  great  confusion 
prevailed,  until  nearly  six  o'clock,  when  so  much  anxiety  was 
evinced,  on  the  part  of  the  electors,  to  learn  the  result  of  the  elec- 
tion, so  far  as  related  to  the  councilmen,  that  the  warden  stated 
his  willingness  to  inform  them  as  far  as  he  was  able,  but  that  it 
must  not  be  considered  official,  and  made  the  following  statement 
which  he  considered  "  imperfect,"  viz.  :  — 

That  the  whole  number  of  votes  for  Common  Councilmen  was  379 

Necessary  to  a  choice 190 

That  James  Clark  had 196 

Samuel  W.  Hall        .         .         .  ' 195 

David  Tillson 194 

Norman  Seaver 193 

S.  G.  Shipley 186 

Geo.  W.   Smith 191 

John  Snelling    .                   194 

John  A.  Malum 130 

The  meeting  was  then  adjourned  to  the  next  day  at  1  o'clock ; 
after  which,  the  warden,  inspectors,  and  clerk  repaired  to  the 
Fulton  House,  to  complete  their  labors,  taking  with  them  a  number 
of  papers  on  which  the  minutes  had  been  made  at  the  ward-room  , 
the  votes  being  left  behind,  and  a  portion  of  them  destroyed ; 
there  the  final  result  of  the  election  was  made  out,  as  recorded  on 
the  ward-book  and  declared  by  the  warden  at  the  adjourned 
meeting  on  the  ninth,  viz.  :  — 

That  the  whole  number  of  votes  for  Mayor  was  .         .         .  379 

For  Aldermen 379 

"    Warden       . 386 

"    Inspectors   ..........  388 

"    Clerk 384 

"    School  Committee        ........  351 

That  the  whole  number  of  votes  for  Common  Councilmen  was  401 

Necessary  to  a  choice  ........  201 

That  James  Clark  had 196 

Samuel  W.  Hall 195 

David  Tillson 194 

John  Snelling 194 

Norman  Seaver 193 
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George  W.  Smith       .      , 191 

S.  G.  Shipley .     186 

J.  A.  Mahan 166 

Israel  Ames        .........         7 

Loring  Grover,  W.  T.  Spear,  D.  Tillson,  and  T.  Gould,  one  each. 

The  Council  will  perceive  that  this  statement  varies  essentially 
from  that  made  at  the  ward-room  on  tbe  day  previous.  For 
then  only  one  hundred  and  ninety  were  necessary  to  a  choice  ;  con- 
sequently, six  persons  would  have  been  elected.  But,  in  the  latter 
case,  two  hundred  and  one  being  required,  there  was  no  choice. 

The  committee  were  anxious  to  ascertain  by  what  process  the 
ward  officers  arrived  at  this  result.  It  appeared  that  no  one  of 
those  gentlemen  counted  all  the  ballots,  or  examined  all  the  figures, 
but  each  counted  a  part,  and  relied  on  the  figures  which  were  made 
on  various  pieces  of  paper  by  the  clerk  and  others  ;  and,  in  order 
to  ascertain  the  whole  number  of  ballots,  they  took  the  highest 
number  of  votes  given  for  one  candidate  on  each  opposing  ticket, 
thus  :  — 

For  James  Clark 196 

-"     J.  Snelling 194 

and  then  adding  the  scattering  votes  .  '      .         .  11 

401 
which  they  say  had  not  been  added  in  their  proper  column  at  the 
ward -room. 

This  proceeding  the  committee  consider  quite  irregular,  and  by 
no  means  calculated  to  render  the  whole  number  of  votes  certain.' 

The  ward  meeting  was  again  adjourned  to  the  eleventh  day  ov 
the  month,  for  the  purpose  of  electing  Common  Councilmen  and  a 
warden  :  and  it  was  voted  that  the  warden  and  clerk  notify  the 
proposed  meeting  in  the  several  newspapers. 

From  all  the  facts  in  the  case,  as  they  appear  by  the  testimony, 
and  the  admission  of  the  parties,  the  committee  are  unanimous  in 
the  opinion,  that  there  was  no  election  of  Common  Councilmen  in 
Ward  number  Three,  on  the  eighth  day  of  December  last,  and  con- 
sequently, that  the  members  returned  from  that  ward  as  having 
been  elected  on  the  eleventh  day  of  that  month,  are  legally  entitled 
to  their  seats. 

They  therefore  ask  leave  to  submit  the  following  resolve : 

Resolved,  That  Messrs.  Simon  G.  Shipley,  John  Snelling,  George  W.  Smith, 
and  William  T.  Spear,  the  members  returned  from  Ward  Three  to  this  Coun- 
cil, were  duly  elected,  and  are  entitled  to  their  seats. 

This  report,  after  debate,  was  recommitted,  Jan.  29,  with  in- 
structions, and  the  following  supplementary  report  was  submitted 
by  the  committee,  April  10  :  — 

1  In  reply  to  an  inquiry  as  to  precedents,  Charles  Calhoun,  then  clerk  of  the  Senate, 
wrote  :  "  There  is  no  written  rule  in  the  Senate  applicable  to  cases  like  that  stated  in 
your  note  of  this  morning ;  the  practice  of  the  Legislature,  however,  has  been  long  es- 
tablished, and  in  all  cases  where  a  greater  number  of  persons  than  it  is  required  to 
elect  have  a  majority,  those  having  the  highest  numbers  are  declared  to  be  chosen.  The 
only  case  in  point,  to  which  I  have  time  now  to  refer,  in  support  of  the  practice  above 
stated,  is  that  of  the  election  of  Senators  for  Suffolk,  in  May  1827,  by  the  two 
branches  of  the  Legislature." 
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The  Standing  Committee  on  Elections  and  Returns,  to  whom 
was  recommitted  the  remonstrance  of  Samuel  Chessman  and 
others,  are  instructed  to  report :  — 

1st.  Whether  J.  A.  Mahau  s  name  was  on  any  other  ballots 
than  the  regular  ballots,  and  whether  his  name  was  stricken  off  of 
any  regular  ballots,  and  how  the  mistake  happened  as  to  the  num- 
ber of  votes  first  declared  for  him,  and  as  afterwards  reported. 

2d.  Whether  the  name  of  Israel  Ames  was  on  any  regular 
ballot,  or  whether  it  was  among  the  scattering  votes,  and  if  any 
other  name  except  his  was  on  the  ballots  containing  his  name. 

od.  Whether  Loring  Grover,  W.  T.  Spear,  D.  Tillson,  and  T. 
Gould  had  a  vote  on  separate  ballots,  or  whether  their  names  were 
on  regular  ballots,  in  place  of  other  candidates  whose  names  were 
stricken  out. 

4th.  The  circumstances  which  took  place  on  both  days  of  elec- 
tion at  Ward  Three,  which  were  in  their  opinion,  illegal  or  improper, 
either  on  the  part  of  the  electors,  or  the  warden,  inspectors,  and 
clerk,  who  presided  over  the  same. 

5th.  That  the  committee  be  directed  to  report  all  the  evidence 
adduced. 

In  compliance  with  the  above  instructions,  the  following  testi- 
mony is  submitted.  It  is  that  portion  of  the  testimony  which  was 
taken  by  the  committee  previous  to  their  first  report,  and  upon 
which,  the  opinions  expressed  in  that  report  were  based.  As  the 
committee  had  doubts  with  regard  to  their  power  of  administering 
oaths  in  this  case,  the  witnesses  were  not  sworn  :  — 

Rowland  Ellis.  —  Said  whole  number  of  votes  was  379,  according  to  the 
statement  on  the  paper  D,  in  the  possession  of  committee  ;  supposed  there  was 
a  choice  made;  went  home  thinking  there  was;  heard  warden  declare  the 
votes,  and  to  the  remarks  that  it  was  singular  that  six  should  be  elected,  heard 
warden  say  the  thing  had  happened  before. 

James  Clark.  —  After  balloting,  heard  warden  state  he  was  ready  to  de- 
clare in  part,  and  he  did  declare  as  above.  There  were  various  motions  for 
adjournment;  adjourned  to  next  day  at  1  o'clock;  scattering  votes  were  counted 
as  whole  tickets ;  we  believe,  in  consequence  of  having  votes  destroyed,  that 
they  came  to  the  result  in  the  wrong  way ;  did  not  consider  the  result  final ; 
the  warden  thought  so,  and  rather  took  back,  and  the  meeting  was  adjourned 
to  next  day. 

The  warden  and  clerk  here  admit  that  the  figures  handed  to  committee 
are  correct  as  far  as  they  go,  but  are  imperfect,  and  not  all. 

Beza  Lincoln.  —  The  meeting  was  not  adjourned  in  consequence  of 
irregularities  of  choice  of  Common  Councilnien,  but  for  time  ;  no  one  thought 
there  was  not  an  election  ;  thought  that  the  Council  should  decide  which  of  the 
six  were  elected ;  they  wished  to  adjourn  to  count  other  votes ;  was  surprised 
to  hear  the  next  day  there  was  no  election  the  evening  before  ;  understood  it 
to  be  the  final  result;  we  did  not  adjourn  supposing  there  was  any  mistake  in 
calculation;  thought  six  were  elected,  and  there  was  the  end  of  the  matter. 
did  not  hear  the  warden  "  take  back  "  anything  he  had  said,  but  thought  he 
was  surprised,  look'd  so. 

Charles  Arnold.  — The  warden  thought  there  was  some  mistake,  and  he 
tvould  consider.  I  did  not  think  the  result  of  the  8th  final  as  to  all;  thought 
I  should  hear  more  about  it  next  day;  the  declaration  of  the  warden  was  but 
in  part;  saw  inspectors  cutting  out,  when  there  was  counting  of  votes,  and 
before ;  heard  clerk  say  he  presumed  the  single  ballots  were  taken  from  other 
tickets. 

Mr.  Scott.  —  Understood,  like  Mr.  Clark  ;  thought  the  warden  declared  to 
please  the  inhabitants ;  did  not  consider  it  a  final  result ;  thought  that  tho  Com- 
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mittee  would  judge  of  the  matter;  thought  the  warden,  when  he  declared, 
made  something  like  a  rough  guess. 

Beza  Lincoln.  — Don'fc  see  how  warden  could  have  declared  to  please  the 
people;  votes  must  have  been  counted;  they  were  figuring  nearly  three  hours 
after  closing  polls,  till  about  6  o'clock;  saw  the  votes  counted,  and  heard  them 
declared;  the  next  day  heard  401  votes  declared;  evening  before  only  37t). 

L.  R.  Lincoln,  the  Warden.  — There  was  a  great  deal  of  confusion.  I  dis- 
tinctly stated  that  the  report  I  made  on  the  evening  of  the  8th  was  uot  correct; 
did  not  make  any  official  statement;  made  a  declaration  of  clerk  and  in- 
spectors. We  counted  the  whole  number  of  ballots  to  find  die  result;  did  not 
count  the  names  and  then  add  them  together ;  but  took  the  highest  numbers 
on  each  ticket;  then  added  scattering,  196  — ■  194,  11.     Making  401. 

William  L.  Beal,  Clerk  of  the  Ward  — Did  not  consider  the  declaration 
of  the  8th  December  official;  the  votes  for  Common  Councilmen  were  much 
cut  up ;  took  the  result  from  the  records  on  strips  of  paper ;  counted  them 
away  from  ward-room,  that  is,  the  figures ;  cannot  tell  how  the  last  result 
was  got  at;  other  figures  might  have  been  added  {but  not  probable)  ;  that  be- 
longed to  other  lists  of  votes,  warden,  inspectors,  etc.  At  first  election, 
votes  were  given  in  with  only  one  name  on  them  for  Common  Councilmen. 

E.  W.  Perry,  Inspector.  —  Votes  at  first  election  were  given  in  by  per- 
sons from  city  and  from  country;  illegal  votes  were  thrown  in  and  out;  it  was 
impossible  to  make  a  final  declaration ;  warden  said  so ;  saw  a  great  many 
tickets  mutilated;  some  all  cutout,  and  one  name  written;  two  votes  from 
other  wards  thrown  in  and  taken  out;  one  put  in  by  a  man  from  Charles- 
town;  one  from  Ward  7,  one  from  Ward  2,  one  from  Ward  4,  and  one  by  the 
clerk  of  the  Common  Council;  all  these  counted  at  first  election;  two  ballots 
doubled  together;  were  put  in  and  thrown  out;  the  Solicitor  was  inquired 
of;  we  guessed  at  the  first  result;  did  not  carry  votes,  but  figures  to  Fulton 
House  ;  did  notknow  the  result  of  election  on  the  evening  of  Stli ;  never  thought 
of  looking  at  the  checks  on  the  ward  list;  if  illegal  votes  had  not  been 
counted,  Democrats  would  have  beaten;  I  cannot  swear  they  were  Whig 
tickets  which  were  illegal ;  inferred  they  were  from  Whigs  having  voted  them ; 
I  counted  a  part,  and  others  a  part,  and  then  handed  them  to  the  clerk;  I 
have  no  doubt  the  votes  were  correctly  counted  before  we  went  to  Fulton 
House ;  am  positive  I  did  not  cut  out  any  names  ;  counted  tickets  with  only  one 
name  on  as  whole  tickets,  and  gave  the  man  credit  for  it.  After  first  elec- 
tion, found  19  who  had  voted,  and  who  lived  out  of  the  ward;  directed  an  in- 
quiry, and  that  is  the  reason  why  the  Democrats  beat  at  the  second  election. 

Thomas  Gould,  Jr.,  Inspector. — Corroborated  Perry's  testimony  as  to 
illegal  votes,  but  was  uncertain  at  which  election  it  took  place ;  a  great  many 
more  votes  for  Common  Councilmen  than  for  Mayor,  at  first  election.  At 
the  Fulton  House  found  a  mistake  in  the  figures.  I  think  the  warden  did  not 
give  the  first  result  correctly  ;  tickets  were  given  in  all  manner  of  shapes  ;  the 
warden  did  not  say  how  many  was  necessary  to  a  choice,  but  gave  how  many 
votes  each  had. 

Thatcher  R.  Raymond,  Inspector.  —  The  warden  did  not  make  any  regu- 
lar declaration  on  the  8th ;  did  not  suppose  the  footing  at  the  ward-room 
amounted  to  anything,  two  votes  doubled  together  were  thrown  out;  don't 
know  whether  any  illegal  votes  at  second  election  or  not. 

L.  R.  Lincoln,  Warden.  —  Don't  think  it  necessary  to  keep  the  votes  after 
counting  them;  we  came  at  379  as  ihe  whole  number,  by  counting  the  bal- 
lots, but  did  not  consider  them  correctly  counted;  even  if  only  four  had  been 
elected;  the  C.  C.  votes  were  very  much  mutilated;  the  figures,  etc.,  were 
handed  me,  I  think,  by  the  clerk. 

Phineas  A.  Stone. —  Heard  warden  declare  the  whole  number  was  379, 
and  there  were  six  elected,  and  that  there  might  be  some  mistake;  supposed, 
nevertheless,  that  it  was  the  official  declaration ;  the  warden  did  state  that 
there  might  be  some  mistake.  I  was  surprised  next  day .  to  hear  there 
were  more  votes  given  in.  I  stated  to  my  friends  that  six  were  elected,  and 
supposed  the  C.  Council  would  decide ;  heard  warden  say  he  might  count 
again ;  but  Perry  said  the  votes  were  destroyed,  and  could  not  be  counted 
again. 

Mr.  Cone.  — I  told  Mr.  Arnold  it  was  possible  the  tickets  might  have  been 
altered  by  substituting  some   one  name  for  another :  thought   everybody  sat- 
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isfied   with  the  result  at  the  meeting  on  the  9th ;  and  a  gentleman  who  had 
expressed  dissatisfaction    on  the  day  previous  said  he  withdrew  his  objection. 
Mr.  Waite.  —  Says  he  did  not  vote  in  Ward  3  on  the  8th. 

In  the  further  discharge  of  the  duties  assigned  this  committee 
it  has  held  several  meetings,  at  which  all  parties  interested  have 
had  opportunity  to  be  heard  both  by  themselves  and  their  counsel. 
The  opinion  of  the  City  Solicitor  in  regard  to  the  power  of  the 
committee  to  administer  oaths  having  been  required,  will  be  found 
on  another  page. 

Before  introducing  the  testimony  adduced  at  the  reexamination, 
the  committee  owe  it  as  well  to  themselves  as  to  the  Council  to 
explain  (he  circumstances  relating  to  the  330  votes  said  to  have 
been  given  for  J.  A.  Mahan,  and  which  is  the  subject  of  the  first 
branch  of  the  instructions.  The  figures  set  against  the  name  of 
J.  A.  Mahan,  on  the  third  page  of  the  first  report,  are  a  correct 
copy  of  those  handed  to  the  committee  by  the  remonstrants  them- 
selves, and  used  by  them,  as  well  as  by  the  committee,  through  the 
whole  investigation  which  preceded  that  report ;  and  it  was  not 
until  after  it  was  in  jorint,  and  the  whole  matter  had  been  recom- 
mitted, that  the  chairman  was  notified  that  the  figures  were 
wrong,  and  that  the  votes  for  Mahan  ought  to  have  been  stated 
at  lGu\  agreeably  to  the  record,  instead  of  130,  as  stated  by  the 
witnesses. 

In  spreading  before  the  Council  the  following  testimony,  which 
was  all  given  under  the  sanction  of  an  oath,  administered  to  the 
witnesses,  respectively,  by  John  TV..  James,  Esq.,  the  committee 
are  aware  that  much  of  it  will  be  considered  irrelevant,  but  the}' 
have  no  discretion  left  them  to  omit  any  part  of  it,  inasmuch  as 
they  are  directed  to  "-'  report  all  the  evidence  aikluced;  "  they  there- 
fore report  the  following.   [For  testimony  see  Document  G,  1835.] 

The  committee  are  further  directed  to  report  all  the  circum- 
stances attending  either  of  the  meetings  in  Ward  Three,  which  in 
their  opinion  were  illegal  or  improper.  Among  these  circumstances 
they  considered  the  adjournment  of  the  meeting  on  the  8th  Decem- 
ber, by  the  sole  authority  of  the  warden,  believing,  as  they  do, 
that  the  right  to  adjourn  a  ward  meeting  belongs  to  the  citizens 
of  the  ward.  It  also  appears  from  the  evidence  that  a  number 
of  ballots  were  rejected  at  each  meeting.  That  on  both  occasions 
two  ballots  were  put  in  doubled  in  such  a  manner  as  to  leave  no 
doubt  on  the  minds  of  the  ward  officers  that  in  each  instance 
the  duplicate  vote  was  cast  by  one  individual,  either  by  accident 
or  design;  the<e  were  not  counted,  although  the  committee  be- 
lieve they  ought  in  each  case  (under  the  peculiar  circumstances 
developed  in  the  course  of  the  examination)  to  have  been  counted 
as  one  vote  each.  Votes  were  also  cast  by  legal  voters  at  the  first 
meeting  for  non-resident  candidates  which  the  wardens  and  in- 
spectors considered  illegal,  and,  therefore,  rejected.  The  commit- 
tee think  these  should  have  been  counted. 

A  number  of  persons  whose  names  were  borne  on  the  ward 
list  presented  themselves  at  the  polls  and  claimed  the  right  of 
voting,  but  as  they  were  supposed  to  be  non-residents,  were  re- 
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fused.  On  the  subject  of  non-resident  voters,  the  committee  beg 
leave  to  refer  to  the  learned  opinion  of  the  City  Solicitor 

The  most  unpleasant  part  of  the  duty  devolving  on  the  commit- 
tee, in  connection  with  this  branch  of  their  instructions,  remains 
yet  to  be  performed,  and  it  is  to  express  their  unqualified  disap- 
probation of  the  conduct  of  one  of  the  officers  of  that  ward  in 
using  menacing  and  indecorous  language,  to  the  great  annoyance 
of  his  fellow-citizens.  It  is  the  duty  of  the  presiding  officer  in  all 
such  cases,  to  exercise  the  authority  with  which  he  is  invested  by 
the  4th  section  of  the  City  Charter:  "  To  preserve  order  and  de- 
corum, and  to  repress  all  riotous,  tumultuous,  and  disorderly  con- 
duct " 

In  order  that  the  Council  may  be  in  possession  of  all  the  infor- 
mation relative  to  the  matter  in  dispute,  which  it  is  in  the  power 
of  the  committee  to  communicate,  they  have  annexed  to  this  re- 
port all  the  papers  and  documents  which  appear  to  have  any  bear- 
ing on  the  case.  They,  however,  have  to  express  their  regret 
that  certain  papers  frequently  alluded  to  in  the  testimony  of  the 
ward  officers  —  as  those  from  which  they  obtained  the  result  of 
the  election  of  the  8ih  of  December  —  have  not  come  to  the  posses- 
sion of  the  committee,  although  they  have  diligently  inquired  for 
them.  The  absence  of  these  papers  has  been  a  source  of  perplex- 
ity and  embarrassment  through  the  whole  examination,  and  the 
more  particularly  so  as  no  one  of  those  officers  appeared  to  recol- 
lect distinctly  how  they  arrived  at  the  result  proclaimed  by  them 
on  the  9  th. 

Your  committee,  after  a  patient  investigation  of  the  whole  sub- 
ject (having  held  more  than  twenty  meetings  for  that  purpose), 
remain  unanimously  of  the  opinion  that  there  was  no  election 
of  Common  Councilmen  in  Ward  Three  on  the  8th  of  December 
last.  And  as  it  does  not  appear  in  evidence  that  there  were 
illegal  votes  received,  or  legal  votes  rejected,  sufficient  essentially 
to  vary  the  result  of  the  election  on  the  11th  of  that  month,  they 
respectfully  recommend  the  adoption  of  the  resolution  proposed  by 
them  in  their  first  report. 

The  report  of  the  committee  was  not  sustained,  the  Council, 
May  7,  declaring  vacant  the  seats  of  the  members  returned  from 
Ward  3,  on  the  ground  that  the  meeting  in  said  ward,  Dec.  11, 
1834,  was  not  held  in  conformity  with  iaw,  and  no  legal  elections 
could  there  be  made. 


Opinions  by  the  City  Solicitor. 

In  answer  to  the  question,  "  Whether  an  inhabitant  of  the  city 
has  a  right  to  vote  for  ivard  officers  in  any  other  ward  than  that 
of  which  he  is  an  inhabitant,  although  his  name  should  be  borne 
on  the  list  of  such  other  ward,"  I  am  of  opinion,  that  although  the 
City  Charter  may  perhaps  be  considered  not  to  provide  expressly 
for  the  case  stated,  yet  it  seems  to  be  most  conformable  to  the 
spirit  and  intent  of  the  regulations  respecting  such  elections  in  the 
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City  of  Boston,  and  also  in  analogy  with  the  general  right  of  voting 
in  towns,  that  the  person  claiming  a  right  to  vote  should  be  an  in- 
habitant of  the  ward  where  he  wishes  to  exercise  that  right;  and 
I  give  you  my  opinion  accordingly. 


I  have  considered  the  question  submitted  to  me  on  behalf  of 
your  committee,  viz   :  — 

kk  Can  any  Justice  of  the  Peace,  belonging  to  said  committee,  law- 
fully administer  an  oath  to  any  of  the  parties  appearing  before 
said  committee  on  the  subject  of  a  contested  election,  provided  the 
parties  be  willing  to  be  sworn  ?  " 

And  I  am  of  opinion  that  a  Justice  may  lawfully  administer  an 
oath  in  the  case  supposed. 

In  a  general  view  of  the  subject,  the  question  of  the  election 
must  be  determined  upon  the  evidence  produced  to  the  committee. 
The  question  then  arises,  What  description  of  evidence  shall  be 
required  ? 

By  the  City  Charter,  the  Common  Council  have  authority  "  to 
decide  ultimately  upon  all  questions  relative  to  the  qualifications, 
elections,  and  returns  of  its  members  ;  "  and,  in  oi'der  to  effect  this, 
they  may  doubtless  prescribe  their  own  mode  of  satisfying  them- 
selves on  those  points  ;  subject  only  to  the  general  principle,  that 
the  mode  adopted  must  be  such  as  would  be  reasonable  under  the 
Constitution  and  laws  of  the  Commonwealth.  As  evidence  under 
oath  is  recognizvd  in  our  system  of  jurisprudence  as  the  usual  and 
best  means  of  ascertaining  facts  in  legal  and  other  formal  proceed- 
ings, the  Common  Council  may  reasonably  and  lawfully  require 
that  species  of  proof  in  contested  elections  ;  and  an  oath  may  be 
administered  accordingly  by  any  Justice  who  is  a  member  of  their 
Committee  of  Elections. 

The  late  Act  of  1834,  Chapter  G9,  entitled  "  An  Act  concerning 
unlawful  Oaths,"  was  not,  in  my  opinion,  intended  to  prohibit  oaths 
in  cases  like  the  present  one. 


I  have  received  your  communication  on  behalf  of  the  Committee 
on  Elections,  submitting  the  following  questions,  viz.  :  — 

"  1  st.  Have  inspectors  a  right  to  refuse  the  ballot  of  a  voter  whose 
name  is  on  the  list,  on  the  ground  that  such  voter  does  not  reside 
in  the  ward  where  he  offers  to  vote? 

"  2d.  Has  a  voter,  whose  name  is  borne  on  the  lists  of  the  ward 
in  which  he  applies  to  vote,  but  where  he  does  not  reside,  a  right 
to  vote  for  mayor  and  aldermen  ;  and  if  he  have  such  a  right,  may 
he  also  vote  for  Common  Councilmen,  or  shall  he  be  prevented 
from  so  doing  on  the  ground  that  Common  Councilmen  are  ward 
officers,  like  wardens,  clerks,  and  inspectors? 

"  3d.  When  a  voter  puts  in  two  ballots,  is  it  the  duty  of  the  in- 
spectors, knowing  the  fact,  to  reject  one  or  both  of  said  ballots?" 

The  decision  of  the  first  of  these  questions  will  be  materially  in- 
fluenced by  the  view  that  should  be  taken,  under  our  laws,  of  the 
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nature  of  the  office  and  general  duties  of  the  Inspectors  of  Elec- 
tions 

In  the  case  of  Capen  v.  Foster,  decided  by  the  Supreme  Court, 
the  authority  of  these  officers  came  under  discussion  ;  but  that 
cause  was  argued  upon  general  grounds,  independently  of  the 
peculiar  organization  of  the  City  Government.  The  learned  Chief 
Justice  who  gave  the  opinion  of  the  Court,  after  stating  the  right 
of  the  citizen  to  cujoy  his  elective  franchise,  and  to  have  a  remedy 
against  town  officers  presiding  at  elections  who  deprive  him  of  his 
vote,  proceeds  to  observe  that  the  decisions  heretofore  made  in 
this  Commonwealth  apply  only  to  selectmen  of  towns,  "  whose  duty 
it  is  both  to  determine  upon  the  claim  of  the  voter  and  to  receive 
his  vote,  and  who,  by  refusing  to  receive  his  A'ote,  do  at  the  same 
time  refuse  to  allow  his  claim."  It  perhaps  may  be  a  different 
question  whether  the  same  right  of  action  exists  against  the  war- 
don  and  inspectors  of  wards,  under  the  City  Charter,  who,  as  the 
law  stands,  are  merely  ministerial  officers,  authorized  to  ascertain 
the  identity  of  those  voters  whose  names  are  borne  on  the  list  of 
voters  delivered  to  them  try  the  mayor  and  alderman,  and  to  receive 
the  votes  of  such  persons.  By  the  terms  of  the  Act  they  have  no 
authority  to  add  any  name  to  the  list,  or  to  receive  the  vote  of  any 
person  whose  name  is  not  on  the  list,  or  to  consider  or  determine 
on  the  qualifications  of  any  person  offering  himself  as  a  voter.  It 
may,  therefore,  be  still  considered  as  an  unsettled  question,  under 
tin1  peculiar  organization  of  the  city  of  Boston,  whether  the  remedy 
of  a  citizen,  who  has  been  deprived  of  his  right  of  voting,  is  by  an 
action  against  the  warden  and  inspectors  or  the  mayor  and  aldermen, 
or  against  cither  of  them  respectively,  as  it  shall  appear  upon  the 
circumstances  of  each  particular  case,  that  the  loss  of  such  right 
has  been  occasioned  by  the  failure  of  the  one  or  the  other,  in  the 
discharge  of  their  respective  and  appropriate  duties. 

It  will  be  perceived  in  the  case  here  cited  that  the  Court 
determine  only  that  the  inspectors  have  no  authority  to  receive 
the  vote  of  any  person  whose  name  is  not  on  the  list  of  voters  ; 
but  they  do  not  expressly  decide  the  converse  of  this,  namely,  that 
any  person  whose  name  is  on  the  list  shall  be  entitled  to  vote,  not- 
withstanding any  legal  disqualification  whatever,  as,  for  example, 
his  not  being  a  citizen  of  the  United  States,  or  not  being  an  inhab- 
itant of  the  town  where  he  claims  the  right  of  voting,  etc.  From 
the  language  used  by  the  Court,  however,  in  respect  to  the  minis- 
terial nature  of  the  office  of  inspectors,  —  who  are  not  to  judge  of 
the  qualifications  of  voters,  but  are  to  govern  themselves  by  the 
list  which  is  furnished  by  the  mayor  and  aldermen,  and  to  receive 
the  votes  of  persons  whose  names  are  on  that  list,  —  it  seems 
to  be  a  just  inference  that  the  inspectors  have  not  a  right  to 
refuse  the  ballot  of  a  voter  (whose  name  is  borne  on  the  list) 
on  the  ground  that  he  does  not  reside  in  the  ward  where  he 
offers  to  vote. 

It  would  be  a  violation  of  right  and  of  the  privileges  of  o' her 
electors  for  any  person  to  claim  and  exercise  the  right  of  voting 
merely  because  his  name  is  found  on  the  votingdist,  when  in'  is, 
in  fact  not  a  qualified  voter;  as,  for  example,  if  he  should  claim 
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the  right  of  voting  after  he  had  become  an  inhabitant  of  another 
town,  or  of  another  State,  his  name  still  happening  to  remain  on 
the  list  of  voters  in  his  original  place  of  residence.  But  the  ques- 
tion then  arises,  If  a  citizen  should  be  found  who  was  willing  to 
make  such  a  claim  under  such  circumstances,  what  remedy  is  to  be 
applied? 

In  the  elections  in  towns,  according  to  the  remarks  of  the  Court 
hi  the  case  above  cited,  the  same  body  of  town  officers  (the  select- 
men) make  out  the  lists  of  voters,  and  also  officiate  at  elections, 
and  they  may  allow  the  claim  of  the  voter,  or  not  as  the  case 
shall  require.  But  in  the  peculiar  organization  of  the  government 
of  this  city  the  conducting  of  elections  is  a  duty  divided  between 
two  sets  of  officers  —  the  mayor  and  aldermen,  who  judge  of 
qualifications  and  make  out  the  lists  —  and  the  ward  officers,  who 
officiate  at  the  elections,  and  whose  duties,  as  the  Court  observe, 
are  merely  ministerial. 

The  strictly  legal  remedy  for  the  abuse  of  the  elective  franchise, 
in  the  case  supposed,  would  probably  be,  not  for  the  inspector  to 
refuse  the  vole  of  an  unqualified  person,  but  to  prosecute  the 
party  who  should  presume  to  vote  under  such  circumstances. 
But  it  may  be  further  observed,  that  even  if  the  inspector  should, 
in  a  clear  and  unequivocal  case,  think  fit  to  refuse  the  vote  of  an 
unqualified  person,  no  injurious  consequences  would  be  likely  to 
result  to  the  officer  ;  for  even  if  he  should  be  exposed  to  an  action 
(which  does  not  appear  by  the  case  above  referred  to)  the  claim 
of  the  voter  to  compensation  must  still  rest  upon  the  real  merits 
of  his  case  ;  and  if  he  had  no  right  to.  vote,  he  can  have  no  ground 
to  complain  of  a  violation  of  his  rights,  and,  consequently,  can  have 
no  just  churn  to  damages  for  the  refusal  of  his  vote. 

2.  In  reply  to  the  second  question,  I  beg  leave,  in  the  first 
place,  to  observe,  generally,,  that  in  the  case  supposed  I  think  the 
right  to  vote  for  members  of  the  Common  Council  must  be  deemed 
coextensive  with  the  right  to  vote  for  mayor  and  aldermen, 
whatever  that  right  may  be  ;  which  will  be  presently  considered. 
The  members  of  the  Common  Council,  as  well  as  the  mayor  and 
aldermen,  are  officers  of  the  city  at  large,  and  not  of  any  partic- 
ular section  of  it.  They  are  chosen,  it  is  true,  in  the  different 
wards,  just  as  Representatives  to  the  Genei*al  Court  are  chosen 
in  the  different  towns  of  the  Commonwealth.  But  although  the 
choice  of  State  representatives  is  thus  made  by  the  towns  sep- 
arately (in  a  similar  manner  to  that  of  Common  Councilmen  in 
the  different  wards  of  this  city),  yet  the  representatives  are  pub- 
lic officers  of  the  State,  and  not  town  officers  of  the  corporations 
which  elect  ihem. 

By  a  just  analogy,  therefore,  I  think  the  members  of  the  Com- 
mon Council  are  to  be  considered  as  public  officers  of  the  whole 
city,  and  not  merely  lourd  officer*.  Aud  I  beg  leave  to  add  here, 
that  in  conformity  to  these  views  of  this  branch  of  the  City  Govern- 
ment, I  had  the  honor,  some  years  since  (February  2,  1830),  to  sub- 
mit to  a  former  Committee  of  Elections  my  opinion,  that  the  mem- 
bers of  the  Common  Council  were  not  to  be  considered  as  ward 
officers. 
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The  question  then  recurs,  ."Whether  a  voter,  in  the  case  supposed 
by  the  second  question,  has  a  right  to  vote  for  mayor  and  alder- 
men and  members  of  the  Common  Council,  in  a  waid  in  which  he 
■was  lat.dy  resident,  his  name  still  remaining  on  the  voting-list  of 
such  ward  ;  or  whether  he  shall  be  prevented  from  voting  for 
Common  Councilmen  on  the  ground  that  they  are  ward  officers? 

It  was  manifestly  the  intention  of  the  Legislature  that  the  voting- 
lists  should  be  used  as  a  general  guide  to  the  public  officers  in 
conducting  the  elections  ;  and  they  have  been  found  an  important 
safeguard  to  the  right  of  suffrage ;  more  particularly  in  large 
towns,  where  the  voters  are  not  personally  known  to  the  officers 
presiding  at  elections.  If,  however,  the  general  object  of  this 
regulation  of  the  elections  is  obtained,  it  would  seem  to  satisfy  the 
views  which  the  Legislature  had  in  prescribing  it. 

Now,  in  the  case  immediately  under  consideration,  that  is,  the 
election  of  public  officers  for  the  city  at  large,  the  general  intent 
and  object  of  the  law  are,  to  make  it  certain,  practically,  that  none 
but  inhabitants  of  the  city  should  vote  for  their  officers,  and  not  to 
carry  out,  theoretically,  the  principle  of  obliging  every  citizen  to 
vote  in  a  particular  section  of  the  city  for  officers  who  are  to  repre- 
sent the  city  at  large. 

The  elections  of  ward  officers  seem  to  rest  upon  a  different 
ground.  They  bear  strong  analogy  to  the  election  of  town  officers  ; 
and  the  same  reasons  which  require  the  voters  in  town  affairs  to 
be  inhabitants  of  ths  towns  where  they  vote,  seem  to  make  it 
proper  that  the  voters  for  ward  officers  should  also  be  inhabitants 
of  the  wards  where  they  vote.  The  obvious  consideration  of  the 
intimate  relation  which  must  subsist  between  the  constituent  and 
representative,  so  far  as  respects  the  affairs  of  their  own  section  or 
ward,  and  the  requisite  personal  knowledge  of  the  ward  affairs, 
apply  with  much  the  same  force  as  in  the  case  of  towns. 

Upon  the  best  examination,  therefore,  which  I  have  been  able  to 
give  the  subject,  but  certainly  not  without  being  aware  of  some 
considerations  that  may  be  urged  to  the  contrary,  I  have  come  to 
the  conclusion,  on  the  whole,  that  in  the  case  supposed  in  the 
second  question,  a  qualified  voter  might  vote  for  the  officers  there 
mentioned.  I  may  add,  as  a  circumstance  not  unworthy  of  attention 
in  a  case  of  this  kind,  that  the  practical  exposition  of  the  law,  ever 
since  the  City  Government  was  established,  has  been,  as  I  under- 
stand, conformable  to  these  views. 

3d.  The  third  question  may  not  admit  of  an  answer  in  so  gen- 
eral a  form  as  that  in  which  the  question  itself  is  proposed  The 
case  resolves  itself,  mainly,  into  a  question  of  intention  in  the 
voter  ;  and  that  intention  may  be  honest  or  fraudulent,  which  must 
be  determined,  generally  speaking,  by  the  circumstances  of  each 
case.  Many  cases,  materially  differing  from  each  other,  may  be 
supposed,  and  do,  in  fact,  continually  occur.  It  may  happen,  for 
example,  that  a  voter  may  accidentally  give  in  two  ballots  contain- 
ing the  names  of  opposing  candidates  ;  in  which  case  the  natural 
inference  must  be  that  they  were  innocently  put  in  by  mistake  ; 
but,  as  the  presiding  officers  would  have  no  means  of  deciding 
which  of  the  two  candidates  was  the  voter's  choice,  both  votes  must 
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be  rejected  for  uncertainty;  and  such  uncertainty  is  constantly 
made  the  ground  of  rejecting  votes  by  the  House  of  Representa- 
tives, whose  decisions  on  these  subjects  are  entitled  to  great 
weight. 

On  the  other  hand,  if  the  two  ballots  given  in  should  both  be  for 
the  same  candidate,  they  might  be  honestly  or  fraudulently  de- 
posited, according  to  the  accompanying  circumstances  ;  one  of  the 
ballots,  for  example,  may  be  so  folded  up  within  the  other,  or  be 
otherwise  so  given  in,  as  to  leave  no  room  to  doubt  of  the  fraud- 
ulent intent  of  the  voter  ;  or,  on  the  contrary  (as  has  often  occurred 
since  printed  votes  have  been  used),  two  votes  of  the  same  size 
and  appearance  may  adhere  together  and  he  honestly  deposited  as 
one  vote ;  in  which  case  it  would  be  doing  injustice  to  the  voter  to 
reject  both.  The  election  laws  accordingly  impose  a  penalty  only 
in  case  a  person  shall  "knowingly"  give  in  more  than  one  vote. 
And  in  cases  similar  to  this  in  principle,  the  House  of  Representa- 
tives have  decided  that  one  of  the  two  votes  should  be  allowed. 

It  is  obvious,  therefore,  that  no  general  answer  can  be  given  to 
the  third  question  proposed  which  will  aid  the  committee  in  their 
deliberations.  But  the  principles  above  stated  may  not  be  without 
use,  when  specific  cases  come  under  consideration. 


I  have  considered  the  question  submitted  to  me  by  you,  viz., 
Does  that  provision  of  the  7th  section  of  the  City  Charter 
which  directs  "  that  if  the  ward  elections  cannot  be  conveniently 
completed  on  the  first  day,  the  same  may  be  adjourned  to  another 
day,  for  that  purpose,  not  longer  distant  than  three  days,"  allow 
of  more  than  one  adjournment  within  the  three  days? 

Though  the  terms  of  this  section  by  itself  may  appear,  at  first 
view,  to  require  a  strict  construction,  and  to  limit  the  inhabitants 
to  a  single  adjournment  within  the  period  of  the  three  days,  yet 
upon  taking  the  whole  Charter  together,  and  considering  the  ob- 
jects contemplated  in  the  law,  I  am  inclined  to  the  opinion,  that 
the  expression  in  this  instance  is  to  be  more  liberally  construed, 
and  that  there  may  be  more  than  one  adjournment  (within  the 
limited  time)  if  the  progress  of  the  election  shall  render  it  nec- 
essary. 

The  object  of  the  Legislature  evidently  was  that  the  citizens 
might  have  a  sufficient  opportunity  of  completing  their  elections 
within  a  reasonable  period.  This  object  might  be  defeated  by 
allowing  only  one  adjournment;  and,  as  the  elective  franchise 
is  among  those  invaluable  rights  which  the  citizens  would  most 
reluctantly  give  up,  or  suffer  to  be  restrained,  it  will  not  be  safe 
to  presume  that  such  was  the  intention  of  the  Legislature  ;  such 
an  intention,  in  derogation  of  the  right  of  suffrage,  must  rest 
upon  the  plain  and  unequivocal  language  of  the  laws. 

When,  therefore,  the  Charter  says,  in  the  present  instance, 
that  the  elections  may  be  "adjourned  to  another  day,"  1  think 
it  must  be  considered  as  merely  equivalent  to  saying  that  the 
meeting  may  be  "adjourned:"  and,  as  the  objects  of  such  ad- 
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journment  may  require  more  than  one  day,  the  Legislature  have 
allowed  more  ;  but  at  the  same  time  have  thought  fit  to  prescribe 
some  limits  (the  three  days),  in  order  that  the  elections  through- 
out the  city  should,  at  all  events,  be  completed  within  a  reason- 
able time  for  the  organization  of  the  government. 


I  have  received  the  order  passed  by  the  Common  Council  re- 
questing my  opinion  upon  the  following  questions:  — 

"  First.  Whether  the  warden  may  ex  officio  adjourn  a  ward 
meeting  assembled  for  the  election  of  city  officers  without  taking 
a  vote  of  the  meeting  upon  the  subject? 

"Second.  Whether  a  meeting  so  adjourned  without  objection  on 
the  part  of  the  meeting  is  legally  adjourned,  so  that  a  meeting 
held  in  pursuance  of  such  adjournment  is  legally  held? 

"  Third.  Whether  a  meeting  held  for  the  purpose  of  electing 
members  of  the  Common  Council  can  be  legally  adjourned  before 
the  votes  for  Common  Councilmen  have  been  sorted,  counted, 
and  declared,  according  to  the  seventh  section  of  the  City  Charter?  " 

1.  In  reply  to  the  first  question,  I  beg  leave  to  observe,  that 
the  general  duties  of  the  warden  at  a  ward  meeting  appear  to  be 
veiy  similar  to  those  of  the  moderator  of  a  town  meeting ;  and, 
accordingly,  it  may  be  noticed  that  one  provision  of  the  City 
Charter  is  (Sect.  3),  that  when  the  warden  is  absent  "a  mod- 
erator or  wurden  pro  tempore"  shall  be  chosen.  The  general 
duty  of  the  warden  is  k'  to  preside  "  at  all  meetings  of  the  citizens 
of  the  ward,  "  to  preserve  order  therein ; "  and  the  Charter 
throughout  seems  to  assume  it  to  be  the  right  of  the  citizens 
themselves  to  act  and  vote  (as  the  inhabitants  of  towns  do  in 
town  meetings)  and  that  the  duty  of  the  warden  is  to  preside 
over  their  deliberations. 

Upon  a  view  of  the  whole  subject,  therefore,  I  am  of  opinion 
that  the  act  of  adjourning,  like  other  acts  and  proceedings  of  a 
ward  meeting  must  be  under  the  control  of  the  citizens  composing 
the  meeting;  and,  therefore,  that  the  warden  himself  has  not 
authority  ex  offi'do  to  adjourn  a  ward  meeting  without  taking  a 
vote  of  the  meeting  upon  the  subject. 

2.  The  answer  to  the  first  question  involves  that  of  the 
second.  If  an  adjournment  is  ordered  by  an  officer  who  has  not 
authority  to  order  it,  the  silence  or  acquiescence  of  the  citizens 
cannot  alone  legalize  the  act. 

3.  In  the  case  supposed  by  the  third  question,  the  object  of  the 
meeting  is  to  make  an  election  of  public  officers  by  the  votes  of 
the  inhabitants  ;  the  result  of  which  election  can  be  ascertained 
only  by  sorting  and  counting  the  votes ;  and,  as  the  seventh 
section  of  the  Charter  directs  that  the  votes  shall  be  sorted  and 
counted  by  the  wardens  and  inspectors,  and  also,  that  1S  a  pub- 
lic declaration  thereof,  with  the  names  of  the  persons  so  chosen, 
shall  be  made  in  open  ward  meeting,"  it  seems  to  follow  that  a 
meeting  held  for  such  an  election  cannot  be  legally  adjourned 
before  the  requisitions  of  the  Charter  shall  have  been  complied 
with,  which  are  prescribed  for  the  purpose  of  satisfactorily  as- 
certaining the  result  of  such  an  election. 
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1837. 

Simon  G.  Shipley  et  aL,  Petitioners.  —  "Ward  3. 

Commit 'ee  on  Elections  —  Messrs.  Jonathan  Ch\pman,  Thacher  R.  Ray- 
mond, William  G.  Eaton,  Isaac  Harris,  Charles  Brooks. 

Document  2 ;  January  26,  1837 ;  Report  by  Jonathan  Chapman,  Chairman. 
Opinion  by  John  Pickering,  City  Solicitor. 

Number  of  Ballots — Method  of  Ascertaining.  A  discrepancy  being  alleged  be- 
tween the  number  of  ballots  as  returned  by  the  election  officers  and  the  number  of 
votes  cast,  it  was  held  that  the  mode  of  ascertaining  the  whole  number  of  ballots,  a 
majority  of  which  was  required  to  elect,  was  by  a  distinct  account  of  the  separate  bal- 
lots, or  pieces  of  paper  not  entirely  blank,  that  were  given  in. 

Rejusal  to  Receive  Votes.  Inspectors  of  elections  having  purely  ministerial  duties 
cannot  refuse  to  receive  the  vote  of  any  man  whose  name  appears  upon  the  list. 

Same — ■  Effect  of  Illegal  Refusa'.  If  votes  sufficient  to  change  the  majority  at  an 
election  arc  illegally  refused  or  illegally  received,  the  election  is  void;  if  the  illegality 
is  not  sufficient  to  vary  the  result,  the  election  is  valid. 

Adjournment.  The  right  of  adjournment  may  be  honestly  exercised  in  an  erroneous 
manner,  in  which  case  the  Common  Council,  as  judges  of  the  election  of  its  members, 
will  merely  inquire  into  the  fact  whether  the  election  was  completed  or  not;  but  in 
case  of  consecutive  adjournments  of  an  election  meeting,  extending  be3rond  the  pre- 
scribed limit  of  three  days  from  the  date  of  the  original  meeting,  it  was  held  by  the 
committee,  in  accordance  with  the  opinion  of  the  City  Solicitor,  that  an  election  made 
at  such  last  adjourned  meeting  was  void. 

The  Standing  Committee  on  Elections  and  Returns,  to  whom 
was  referred  the  remonstrance  of  S.  G-.  Shipley  and  fifty-seven 
others,  against  the  return  as  members  of  the  Common  Council  of 
John  Boles,  Jason  D.  Battles,  and  Asa  B  Snow,  three  of  the 
sitting  members  from  Ward  No.  Three,  having  attended  to  their 
duty,  ask  leave  to  report :  — 

That  immediately  after  the  subject  was  committed  to  them, 
they  gave  notice  to  the  remonstrants,  and  also  to  the  sitting 
members  whose  seats  were  contested,  of  the  time  and  place  at 
which  the  committee  would  be  in  attendance  to  hear  the  parties. 
In  accordance  therewith  the  remonstrants,  on  the  one  side,  and 
certain  persons,  voters  in  Ward  Three,  who  deemed  the  election  of 
the  three  sitting  members  returned  to  be  valid,  on  the  other,  ap- 
peared, each  with  counsel,  and  the  committee  proceeded  to  hear  thi? 
evidence.  Several  witnesses  on  each  side  were  examined,  all  of 
them  under  oath,  and  among  them  the  warden,  clerk,  and  two  of  the 
inspectors  of  Ward  Three.  The  committee  were  also  put  in 
possession  of  the  book  containing  the  clerk's  records  of  the 
elections  in  question,  and  also  of  the  original  memorandum  which 
was  kept  by  the  officers  of  the  ward,  in  making  up  the  account  of 
votes  for  members  of  the  Common  Council  at  ihe  first  balloling, 
viz.,  on  the  twelfth  of  December. 

After  all  this  evidence  had  been  laid  before  the  committee,  the 
parties  agreed  to  submit  the  subject  to  them,  without  argument. 
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The  committee,  therefore,  having  at  sundry  meetings  since  they 
were  possessed  of  the  evidence,  examined  and  weighed  as  care- 
fully as  they  were  able  the  several  points  referred  to  them,  have 
only,  in  conclusion,  to  submit  the  result  of  their  deliberations, 
and  in  doing  this,  they  would  follow  the  order  pursued  in  the 
remonstrance. 

1.  The  first  ground  of  objection  taken  by  the  remonstrants  is 
this:  that  "at  the  first  trial  in  the  City  Election,  the  12th  of 
December,  the  ward  officers  did  not  correctly  count  the  ballots, — 
the  whole  number  of  ballots  for  members  of  the  Council  having, 
in  fact,  been  4G9,  and  not  470,  as  declared  by  the  ward  officers, 

—  so  that  235  being  necessary  to  a  choice,  and  William  O.  Has- 
kell, John  Snelling,  and  G.  F.  R.  Wadleigh  having  tha  tnumber, 
and  over,  were,  in. fact,  chosen  ;  whereas,  the  ward  officers  declared 
no  choice,  except  William  O.  Haskell,  and  that  three  vacancies 
remained  to  be  filled  ;  when,  in  fact,  there  was  but  one  vacancy,  if 
any." 

By  this  is  presented  but  a  simple  question  of  fact,  viz.,  Was 
the  whole  number  of  ballots,  at  the  first  balloting,  469  or  470? 

—  and  as  such,  it  is  to  be  determined  by  the  weight  of  evidence. 
The  official  record  of  the  clerk  states  it  at  470.  The  warden, 
clerk,  the  two  inspectors,  who  testified,  and  nearly  all  the  other 
witnesses  who  were  examined  upon  this  point,  agreed  in  the 
statement  that  the  only  official  declaration  of  the  whole  number 
of  ba'lots  was,  that  it  was  470.  It  did  appear  that  something  was 
said  by  some  of  the  inspectors,  about  -169  being  the  whole  num- 
ber, but  this  was  prior  to  the  counting  of  all  the  ballots,  and  before 
any  official  declaration  had  been  made.  One  witness  was  doubt- 
ful whether  the  official  declaration  stated  469  or  470,  —  and  one 
other  thought  that  469  was  declared.  But,  as  before  stated,  the 
majority  of  the  witnesses  to  this  point,  including  the  ward  officers, 
fixed  the  official  declaration  of  the  whole  number  of  ballots  for 
members  of  the  Common  Council  at  470. 

In  addition  to  the  foregoing  evidence,  the  Committee,  as  before 
stated,  were  furnished  by  the  clerk  with  the  original  memoran- 
dum kept  by  the  officers  of  the  ward  at  the  first  balloting  of  the 
ballots  for  members  of  the  Common  Council.  Upon  this  mem- 
orandum, in  addition  to  an  account  of  the  number  of  votes 
received  by  each  candidate,  a  distinct  account  was  kept  of  the 
whole  number  of  ballots  cast.  Such  an  account  of  the  whole  num- 
ber of  ballots  given  iu  must  be  kept  at  every  election,  because,  by 
the  law  of  the  Commonwealth  (Rev.  Stats.,  Chap.  IV.,  §  13),  kt  in 
order  to  determine  the  result  of  any  election  in  the  Commonwealth, 
the  whole  number  of  persons  who  voted  at  such  election  shall  first 
be  ascertained  by  counting  the  whole  number  of  ballots  given 
in."  By  the  account  so  kept,  in  the  present  case,  on  this  original 
memorandum,  the  whole  number  of  ballots  given  in  appears  to 
have  been  470,  —  thus  agreeing  with  the  other  evidence  already 
stated. 

The  only  circumstance  which  appears  to  have  an  opposite 
bearing,  and  which  is  relied  upon  by  the  remonstrants,  is,  that  the 
number  of  votes  stated  to  have  been  received  bv  each  candidate, 
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being  taken  together,  and  their  sum  divided  by  the  number  of 
candidates  voted  for,  the  result  does  not  conform  to  the  amount 
shown  by  the  separate  account  of  the  whole  number  of  ballots,  — 
this  mode  or  computation  showing  4G6^  to  have  been  the  whole 
number.  This  discrepancy,  however,  may  be  accounted  for  by  the 
fact,  which  was  testified  to  b}'  one  of  the  inspectors,  — that  some 
of  the  ballots  given  in  contained  less  than  four  names.  No 
account  was  kept  of  ihe  exact  number  of  such  imperfect  ballots, 
there  being  no  rule  requiring  it.  The  committee  would  take  the 
liberty,  however,  to  suggest,  that  it  would  be  well,  in  all  cases,  to 
keep  an  account  of  the  number  of  such  blanks  upon  imperfect 
ballots,  even  if  it  is  not  to  be  recorded  ;  for  if  the  number  of  these 
be  added  to  the  number  of  votes  received  by  each  candidate,  and 
then  this  sum  be  divided  by  the  number  of  candidates  voted  for, 
the  result  must  always  agree  with  the  separate  account  of  the 
whole  number  of  ballots.  A  test  would  thus  be  furnished  of  the 
accuracy  of  the  separate  account,  —  and  in  all  questions  like  the 
one  now  under  consideration,  a  demonstration  could  be  furnished, 
instead  of  the  matter  being  left  to  a  comparison  of  evidence. 

Such  an  account,  however,  was  not  kept  in  the  present  case. 
But  the  only  consequence  is,  that  the  committee  are  deprived  of 
that  test  in  ascertaining  the  whole  number  of  ballots,  which,  if 
such  an  account  had  been  kept,  they  would  have  been  able  to 
apply.  They  are  not  at  liberty  to  resort  to  such  a  mode  of  compu- 
tation, as  the  rule  for  determining  the  whole  number  of  ballots,  — 
the  law  and  the  practice  in  the  Legislature  of  the  Commonwealth 
having  clearly  established  that  the  mode  of  ascertaining  that  whole 
number  is  by  a  distinct  account  of  the  separate  ballots,  or  pieces 
of  paper  not  entirely  blank,  that  are  given  in. 

As,  therefore,  in  the  present  case,  the  account  so  kept  shows 
the  whole  number  of  ballots,  to  have  been  470,  — and  as  the  book 
of  records,  and  the  testimony  of  most  of  the  witnesses  confirm  that 
account,  —  the  fact  that  a  mode  of  computation  which  can  in  no 
case  be  a  rule,  but  which,  under  certain  circumstances,  would  be 
a  test  of  accuracy,  does  not  confirm  such  account,  cannot,  in  the 
opinion  of  the  committee,  counterbalance  the  direct  evidence. 
And  when  it  is  added,  that  the  discrepancy  shown  by  the  applica- 
tion of  this  test  may  be  explained  by  the  omission  to  keep  an 
account  of  the  number  of  blanks  upon  imperfect  ballots,  —  some 
such  imperfect  ballots  having  been  proved  to  have  been  given,  — 
and  so,  that  the  existence  of  this  discrepancy  may  possibly  be 
consistent  with  the  accuracy  of  the  separate  account,  and  with  the 
record  of  the  clerk,  the  committee  cannot  hesitate  as  to  the  con- 
clusion to  which  they  should  arrive.  And  the}'  are  unanimously 
of  opinion  that  the  weight  of  evidence  is  in  favor  of  the  whole 
number  of  ballots  having  been  470,  —  and  accordingly,  that  the 
declaration  made  hy  the  ward  officers,  at  the  close  of  the  first  bal- 
loting, that  William  O.  Haskell  only  was  elected,  and  that  there 
were  three  vacancies,  was,  so  far  as  the  first  point  is  concerned, 
correct. 

The  committee  would  add,  that  a  point,  somewhat  relied  upon 
by  the  remonstrants  at  the  hearing,  —  that  the  whole  number  of 
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ballots  reported  was  increased  by  a  vote  for  one  William  Park- 
man,  whose  name  was  substituted  on  one  of  the  regular  ballots 
for  another  that  was  erased,  having  been  counted  as  a  separate 
ballot,  —  was  wholly  disproved  by  the  testimony  of  all  the  ward 
officers  who  were  examined. 

2.  The  second  ground  relied  upon  by  the  l'emonstrants  is,  that  "  a 
legal  voter  of  the  ward  was  refused  and  deprived  of  his  vote, 
which  would  have  been  given  to  the  Democratic  ticket,  by  one  of 
the  inspectors  having  marked  '  Alien '  with  a  pencil  against  his 
name  on  the  ward  list." 

The  facts  stated  in  this  charge  were  conclusively  proved  to  the 
committee  that  a  legal  voter  was  so  deprived  of  his  right,  by  the 
testimony  of  the  individual  himself,  and  that  it  was  caused  in  the 
manner  stated,  by  the  admission  of  the  inspector,  who  so  marked 
the  name.  And  the  committee,  in.  the  outset,  cannot  forbear  to 
remark  upon  such  an  act,  on  the  part  of  an  Inspector  of  Elections, 
as  illegal,  unjust,  and  fatal  alike  to  the  freedom  of  elections  and 
the  interest  of  the  community.  The  duty  of  an  Inspector  of  Elec- 
tions, in  our  system  of  balloting,  is  purely  ministerial.  He 
receives  from  the  mayor  and  aldermen  a  list  of  voters,  which  is 
to  be  kept  by  him  inviolate.  He  has  no  concern  whatever  with 
the  qualification  of  voters,  and  has  no  right  to  add  to,  or  erase 
from,  or  change,  in  any  way,  the  list  that  is  furnished  him.  His 
single  duty  is  to  see  that  no  man  votes  whose  name  is  not  on  the 
list,  while,  at  the  same  time,  he  prohibits  no  one  whose  name  is 
on  the  list.  The  determination  of  who  are  or  are  not  legal  voters 
is  vested  in  a  higher  tribunal.  So  far  as  the  inspectors  are  con- 
cerned, every  man  is  a  legal  voter  whose  name  is  on  the  list,  and 
no  man  is  so  whose  name  is  not  on  the  list.  And  it  is  believed, 
that  if  Inspectors  of  Elections  would  confine  themselves  to  the  strict 
line  of  their  duty,  much  confusion  would  be  avoided,  and  contested 
elections  be  rare. 

It  is  but  justice  to  the  officer  whose  conduct  is  thus  animad- 
verted upon  by  the  committee  to  state  the  explanation  which  he 
gave  of  his  motives  :  that,  thinking  the  individual  whose  name 
was  so  marked  by  him  to  be  an  alien,  he  wrote  that  word  in  pencil 
against  the  name,  not  for  the  purpose  of  decidedly  depriving  him 
of  his  vote,  but  only  of  challenging  him  when  he  presented  him- 
self at  the  polls  ;  and  that  another  inspector,  who  was  not  aware 
of  the  circumstances  under  which  the  mark  was  made,  happening 
to  have  charge  of  that  board  when  the  individual  offered  his  ballot, 
refused  to  receive  it.  But  still  the  course  pursued  was  a  violation 
of  duty  and  of  right ;  and  the  committee  cannot  hesitate  to  pro- 
nounce it  as  clearly  wrong,  as  it  was  distinctly  proved. 

But  the  most  important  question  presented  to  the  committee  is, 
what  effect  does  this  fact,  thus  clearly  proved,  have  upon  the  elec- 
tion? Considering,  for  the  present,  this  case,  as  theonby  illegality 
which  occurred  at  the  first  balloting, — and  this  is  the  strongest 
light  in  which  it  can  be  placed  for  the  remonstrants,  —  it  will  be 
perceived  that  if  the  ballot  thus  illegally  rejected,  and  which,  as 
stated  in  the  remonstrance,  and  proved  before  the  committee,  con- 
tained the  names  of  Messrs.  Haskell,'  Gould,  Snelling,  and  W:),\- 
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leigb,  had  been  received,  as  it  should  have  been,  then  the  whole 
number  of  ballots  would  have  been  471,  — necessary  to  a  choice, 
still,  236,  —  and  Messrs.  Snelling  and  Wadleigh,  who  were  reported 
to  have  had  235,  would,  by  this  addition,  have  had  23G,  and  so 
have  been  chosen. 

A  question,  in  the  view  at  present  taken  of  this  matter,  at  once 
arose,  Whether  the  ballot  so  illegally  rejected  was  to  be  con- 
sidered by  the  committee  as  received  and  counted,  as  it  should 
have  been,  by  the  ward  officers,  and  seats  accordingly  awarded 
by  the  committee  to  Messrs.  Snelling  and  Wadleigh  ;  or,  if  not, 
what,  under  the  peculiar  circumstances  of  this  case,  as  at  present 
considered,  was  the  effect  of  the  illegal  rejection  of  this  ballot? 

This  question,  involving  a  principle  of  great  and  general  interest, 
and  of  vital  importance  to  the  determination  of  the  present  case, 
was  submitted  by  the  committee  to  the  City  Solicitor  for  his 
opinion.  In  order  to  present  it  in  the  strongest  light,  and  that  in 
which  the  committee  are  at  present  considering  it,  the  question 
put  to  the  Solicitor  was  this  :  — 

"If  the  reception  of  a  ballot,  illegally  excluded,  at  an  election 
of  Common  Councilmen,  would  have  caused  a  choice  of  two  per- 
sons, are  such  persons  entitled  to  their  seats?"  His  reply,  as  will 
be  seen  by  the  original  appended  to  this  report,  is  in  the  negative  ; 
but  he  says,  "  That  if  votes  sufficient  to  change  the  majority,  at 
an  election,  are  illegally  refused,  or  illegally  received,  the  election 
is  void,  and  a  new  election  must  be  had."  It  may  be  added,  that 
by  reference  to  the  "  cases  of  Contested  Elections  in  this  Common- 
wealth," which  have  recently  been  collected  and  published  by  order 
of  the  Legislature,  and  to  which  book  the  City  Solicitor  refers 
in  his  opinion,  it  will  appear  that  in  no  case  have  a  committee 
awarded  seats  to  persons  who  were  not  returned  by  the  proper 
officers,  but  that  the  rule  uniformly  acted  upon  is  that  stated  by 
the  Solicitor,  that  when  the  illegality  is  sufficient  to  vary  the 
result,  the  election  is  Void  ;  but  when  not  sufficient  lo  vary  the 
result,  the  election  is  valid. 

Adopting,  then,  this  rule  for  their  guide,  the  committee  have 
only  to  see  to  its  application  in  the  present  case.  It  is  manifest, 
at  once,  that  the  rule  implies  an  election  of  some  person  or  per- 
sons, at  the  balloting  complained  of,  —  which  election  is  to  be  de- 
clared void,  if  the  illegality  proved  affected  the  result,  or  con- 
firmed, if  it  did  not.  But  in  the  present  case,  at  the  first  ballot- 
ing, at  which  alone  the  illegal  rejection  now  under  consideration 
took  place,  —  with  the  exception  of  that  of  Mr.  Haskell,  whose 
election  was  in  no  way  affected  by  this  illegality,  and,  therefore,  is 
valid,  under  the  last  clause  of  the  rule  laid  down,  — there  was  no 
election  of  any  persons  to  be  either  vacated  or  confirmed  by  the 
committee.  Three  vacancies  were  declared  to  exist.  It  is  clear 
that  if  any  persons  had  been  declared  elected  at  the  balloting 
when  this  illegal  rejection  occurred,  and  such  illegality  had 
affected  the  result,  the  election  of  such  persons  would  have  been 
declared  void  by  the  committee,  by  virtue  of  the  first  clause  of  the 
rule  prescribed,  and  a  new  election,  of  course,  been  had.  But 
herein  is  displayed  the  peculiarity  of  the  present  case,  —  that  the 
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election  of  Mr.  Haskell,  the  only  one  that  was  made,  is  not  affected 
by  the  illegality  complained  of,  and  so  is  valid,  —  and  that,  besides 
his,  there  was  no  other  election  to  be  affected  in  any  way. 

While,  therefore,  the  committee  implicitly  adopt  the  rule  pre- 
scribed for  them,  —  and,  by  virtue  of  the  first  clause  of  it,  should 
have  declared  void  any  election,  the  result  of  which  was  affected 
by  the  illegality  proved,  —  yet  there  having,  in  fact,  been  no  such 
election  at  the  first  balloting,  they  are  irresistibly  compelled  to 
leave  the  matter  where  it  is.  The  most  they  could  possibly  do,  it 
is  seen,  under  any  circumstances,  as  to  all  the  cases,  excepting 
that  of  Mr.  Haskell,  would  be  to  declare  the  elections  void,  or,  in 
other  words,  that  after  the  first  balloting,  there  were,  in  fact,  three 
vacancies.  But  this  is  precisely  the  result  that  was  arrived  at. 
The  committee  deem  it  immaterial  that  that  result  was  reached 
upon  other  grounds  than  the  particular  illegality  complained  of. 
It  is  the  result  only  which  is  important  to  them  or  to  the  Council. 
And  the  same  result  to  which  the  application  of  the  rule  laid 
down  would  lead  having  been  already  attained  by  the  declaration, 
that  after  the  first  balloting  there  were  three  vacancies,  nothing 
further  seems  requisite  or  possible  to  be  done.  Indeed,  it  would 
seem  idle,  formally,  to  declare  void  that  which  never  existed. 

It  may  be  added  upon  this  point,  that  the  application  of  the 
spirit  of  the  other  clause  of  the  rule  prescribed  would  lead  to  the 
same  conclusion.  The  letter  of  that  clause,  like  that  of  the  othe  •, 
is  predicated  upon  the  fact  of  an  election  of  some  persons  having 
actually  taken  place.  But  its  spirit  and  meaning  is  this  :  that 
where  the  illegality  proved  does  not  vary  the  result  declared,  ther.j 
that  result  shall  stand  good.  At  the  first  balloting,  in  the  three 
cases  which  alone  are  before  the  committee,  the  result  declared 
was,  that  there  was  no  election.  But  the  illegality  does  no  mor.\ 
under  the  rule,  than  cause  no  election,  and  so  does  not  vary  the 
result  declared  and  acted  upon. 

In  order  finally  to  dispose  of  the  consideration  of  this  point,  the 
committee  would  further  state  their  opinion  :  That  while  the  same 
result  was  reached  at  the  first  balloting,  by  the  declaration  of  the 
existence  of  three  vacancies,  that  would  have  been  caused  by  the 
illegal  rejection  of  the  ballots,  under  the  circumstances  of  this  case, 
the  fact  that  such  result  was  attained  upon  other  grounds  than 
this  illegal  rejection  in  no  way  affects  the  proceedings  of  the  sub- 
sequent adjourned  meetings.  The  same  opportunities  for  a  new 
trial  existed,  from  whatever  cause  the  vacancies  arose.  The  ad- 
journed meetings,  therefore,  so  far  as  this  point  is  concerned,  must 
stand  upon  their  own  merits. 

It  will  be  perceived  that  the  committee,  both  in  their  statement 
of  the  question  to  the  Solicitor,  and  in  their  own  consideration  of 
this  point,  thus  far,  have  treated  the  particular  illegality  speci- 
fied as  the  only  one  that  occurred  at  the  first  balloting. 
Whether  it  was  so  or  not  the  committee  do  not  undertake  to  say. 
The  nile  prescribed  for  them,  and  its  application  to  the  present 
case,  renders  that  question  wholly  immaterial.  For  even  if  there 
hfd  been  other  illegalities  sufficient  to  counterbalance  the  one 
specified,  yet  the  only  consequence  would  be  that,  as  to  the  three 
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cases,  which  are  alone  referred  to  the  committee,  the  result  de- 
clared would  be  holden  to  stand  good.  But  the  result  declared 
was,  that  there  were  three  vacancies,  which  is  precisely  the  same 
as  would  be  reached  if  the  illegality  specified  had  been  the  only 
one. 

In  conclusion,  therefore,  upon  this  point,  while  the  committee 
strongly  reprobate  the  illegal  rejection  of  the  ballot  complained 
of,  and  while,  if  there  had  been  an  election  of  any  persons  af- 
fected by  such  illegality,  they  should  unhesitatingly  have  declared 
such  election  void;  yet,  as  there  was,  in  fact,  no  such  election, 
and  matters  stood  at  the  close  of  the  first  balloting,  in  the  same 
position  in  which  they  would  have  been  placed  by  such  illegal  rejec- 
tion, the  committee  are  of  opinion  that  the  proceedings  at  the 
first  balloting  cannot,  for  the  second  cause  assigned  by  the  remon- 
strants, be  now  interfered  with. 

3  The  third  ground  relied  upon  bjT  the  remonstrants  is  :  "  That 
the  inspectors  received  votes  from  all  persons  of  one  party  whose 
names  were  borne  on  the  ward-list,  and  refused  votes  from  some 
others  having  the  same  right  to  vote  for  the  Democratic  ticket." 

Upon  this,  the  committee  have  only  to  say,  that  as  to  the  first 
clause  of  the  allegation,  viz.,  that  the  inspectors  received  the  votes 
of  ail  persons  of  one  party  whose  names  were  borne  on  the  ward 
list,  that  it  was  the  duty  of  the  inspectors  so  to  do,  and  the 
statement  was  admitted  by  them  to  be  true.  And  as  to  the  other 
clause,  viz.,  that  they  refused  votes  from  some  others  of  another 
party,  having  the  same  right  to  vote, — that  is,  as  the  commit- 
tee understand  it,  — whose  names  were  also  borne  on  the  ward- 
list,  —  that  there  was  no  evidence  that  the  inspectors  refused  the 
ballot  of  any  person  whose  name  was  borne  on  the  list,  with  the 
exception  of  the  case  specified  in  the  second  ground  of  the  re- 
monstrants, which  has  already  been  considered. 

4.  The  fourth  ground  presented  by  the  remonstrants  is  :  "  That 
the  ward  officers  caused  to  be  erased  from  the  ward-list  names  of 
the  members  of  one  party,  and  added  names  of  members  of  the 
other  party,  who  were  not  at  the  time  residents  in  the  ward. 

Upon  this,  also,  the  committee  have  only  to  remark,  that  there 
was  no  evidence  to  sustain  any  part  of  it. 

The  foregoing  objections  which  have  been  considered  apply  ex- 
clusively to  the  first  balloting,  viz.,  on  the  12th  of  December, 
and  embrace  all  that  are  made  to  it.  And  upon  a  view  of  the 
whole  of  them,  for  the  reasons  which  have  been  stated,  the  com- 
mittee are  of  opinion  that  such  first  balloting  should  not  now  be 
interfered  with,  but  that  its  result  must  stand  as  it  was  declared. 

The  remonstrants  then  proceed  to  object  to  the  proceedings  at 
the  two  adjourned  meetings. 

And  to  the  proceedings  at  the  first  of  the  adjourned  meetings, 
holden  on  the  loth  day  of  December,  their  objection  is  this : 
"That  the  votes  of  sundry  persons,  not  at  the  time  residents  of 
the  ward,  were  received.  Votes  that  had  been  refused  at  the  first 
meeting  were  received  at  this,  and  what  was  held  illegal  at  the 
first  was  considered  legal  at  the  second  meeting." 

As  to  the  first  specification,  it  was  satisfactorily  proved  to  the 
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committee  that  sundry  persons,  non-residents  of  the  ward,  but 
whose  names  were  borne  on  the  list,  in  consequence  of  their  having 
previously  resided  in  the  ward,  did  vote  at  this  meeting ;  and 
also  that  one  or  two  inhabitants  of  Charlestown,  whose  names 
were  also  on  the  lists,  from  the  same  cause,  voted  at  this  meeting. 
How  far  it  is  competent  for  a  committee  to  go  behind  the  ward- 
lists  ;  —  whether  they  are  bound  by  those  lists,  and  are  only  to  as- 
certain whether  any  person  voted  whose  name  was  not  on  the  list, 
or  was  deprived  of  his  vote,  if  his  name  was  on, — or  whether 
they  are  to  go  into  the  general  subject  of  who  are  or  who  are  not 
legal  voters,  without  reference  to  the  fact  whether  or  not  the 
names  of  such  persons  are  borne  on  the  lists,  —  is  a  most  impor- 
tant question,  and  one  which  the  committee  believe  is,  under  the 
mode  of  balloting  directed  by  our  City  Charter,  not  wholly  settled. 
Your  committee  do  not  enter  into  it  now,  because  they  deem  it  im- 
material to  the  determination  of  the  present  case.  The  names  of 
all  the  persons  under  consideration  were  borne  upon  the  ward 
lists.  But  whether  or  not  for  that  cause  they  are  to  be  deemed 
legal  voters,  becomes  unimportant  in  the  present  case,  because 
from  the  evidence  at  the  hearing,  it  was  not,  and  could  not  be 
made  to  appear  how  many  cases  there  were,  nor  what  ballots  the 
persons  gave  in.  Of  course  it  did  not  and  could  not  appear  that 
the  result  of  the  election  was  varied  or  affected  by  the  reception  of 
these  ballots,  -r—  and  so,  within  the  rule  laid  down  before,  there  was 
nothing  to  cause  the  result  of  this  meeting  to  be  declared  invalid. 

As  to  the  second  specification  in  the  remonstrants'  objection  to 
the  first  adjourned  meeting,  viz.,  "that  votes  were  received  at 
this  meeting  which  had  been  refused  at  the  former  one,"  it  ap- 
peared that  in  two  cases  the  warden  at  the  first  meeting  gave  an 
opinion  excluding  the  votes  for  Common  Councilmen  of  non-resi- 
dents of  the  ward,  but  whose  names  were  on  the  list ;  while,  at 
the  second  meeting,  having,  as  he  stated,  been  shown  an  opinion 
of  the  City  Solicitor  upon  the  subject,  he  changed  his  opinion,  and 
permitted  at  the  second  meeting  what  he  had  refused  at  the  first. 
But,  as  stated  in  regard  to  the  first  specification,  it  did  not  appear 
that  the  result  was  in  any  way  affected  by  it.  The  committee 
are,  therefore,  of  opinion  that  the  proceedings  of  the  first  adjourned 
meeting  are  to  be  considered  as  valid,  and  that  the  result  should 
stand  as  it  was  declared.  Indeed  little,  if  any,  stress  was  laid  by 
the  remonstrants  at  the  hearing  upon  their  objections  to  this  first 
adjourned  meeting. 

The  last  ground  of  objection  taken  by  the  remonstrants  applies 
exclusively  to  the  second  adjourned  meeting,  holden  on  the  17th 
December,  and  is  this:  that  this  "meeting  was  legally  ad- 
journed without  day,  before  any  balloting  commenced,  and,  there- 
fore, no  choice  of  any  officer  could  be  made  or  declared  after  such 
legal  adjournment  without  da}'." 

Much  evidence  was  introduced  before  the  committee  relative  to 
the  proceedings  at  this  second  adjourned  meeting.  And  the  com- 
mittee, in  the  early  part  of  their  investigation,  supposed  that  the 
validity  of  the  adjournment  without  day  would  depend,  in  some 
degree,    upon   the  nature  of   those    proceedings,  and   also    upon 
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the  question,  whether,  under  the  provision  of  the  City  Charter 
(Sect.  7)  that  "in  case  four  persons  are  not  chosen  at  the  first 
ballot,  a  new  ballot  shall  be  opened  for  a  number  of  Common 
Councilmen  sufficient  to  complete  the  number  of  four;  and  the 
same  proceedings  shall  be  had,  as  before  directed,  until  the  number 
of  four  shall  be  dirt;/  chosen"  —  whether  under  this  provision  an 
adjournment  without  day  could  legally  be  had,  so  long  as  a 
vacancy  had  been  declared,  and  was  recorded  to  exist.  With  this 
idea,  the  committee  proposed  a  question  to  the  City  Solicitor, 
which,  with  his  answer  thereto,  is  appended  to  this  report. 

But  after  such  question  had  been  submitted  to  the  Solicitor,  this 
second  adjourned  meeting  presented  itself  in  another  light  to  the 
committee,  which  rendered  a  consideration  of  the  proceedings 
which  took  place  at  it,  and  also  the  question  they  had  proposed, 
wholly  useless.  It  is,  therefore,  without  any  reference  to  the 
proceedings  at  this  meeting,  or  to  the  question  above  stated, 
upon  which  they  at  first  thought  their  opinion  must  depend,  that 
they  proceed  to  state  the  result  of  their  deliberations  as  to  the 
validity  of  this  adjournment  without  day. 

The  single  question  is,  Whether  that  adjournment  was  a  valid 
one?  If  it  was  so,  upon  any  ground,  —  whether  on  that,  on  which 
it  was  moved  and  carried,  or  not,  —  aud  even  if  clearly  not  valid 
on  that,  yet  valid  on  any  other,  — it  must,  of  course,  be  sustained, 
and  all  subsequent  proceedings  be  considered  as  void. 

Now  the  City  Charter,  after  making  the  provision  just  now 
quoted  in  regard  to  opening  a  second  ballot,  adds  the  following 
proviso  :  "  That  if  the  said  elections  cannot  conveniently  be  com- 
pleted in  such  day,  the  same  may  be  adjourned  to  another  day,  for 
that  purpose,  not  longer  distant  than  three  days." 

Upon  this  proviso  an  opinion  of  the  City  Solicitor  was  given  to 
the  Committee  on  Electious  on  the  part  of  the  Common  Council  in 
the  year.  1835,  ihe  original, of  which  is  now  on  the  files  of  the 
Common  Council  for  that  year  In  answer  to  the  question  then 
proposed  to  him,  which  was,  Whether  the  proviso  just  quoted 
allowed  of  more  than  one  adjournment  within  the  three  days,  — 
while  he  says  that  a  liberal  construction  of  the  proviso  would  allow 
of  more  than  one  adjournment  within  "•  the  three  days,"  he  adds  : 
"  Wheu  therefore,  the  Charter  says,  in  the  present  instance, 
that  the  elections  may  be  k  adjourned  to  another  day,'  I  think  it 
must  be  considered  as  merely  equivalent  to  saying  that  the 
meeting  may  be  '  adjourned  ;  '  and,  as  the  objects  of  such  adjourn- 
ment may  inquire  more  thau  one  day,  the  Legislature  have 
allowed  more  ;  but,  at  the  same  time,  have  thought  fit  to  pre- 
scribe some  limits  (the  three  days) ,  in  order  that  the  elections 
throughout  the  city  should,  at  all  events,  be  completed  within  a 
reasonable  time  for  the  organization  of  the  government." 

Feeling  themselves  as  imperatively  bound  by  this  construction 
of  the  proviso  in  the  Charter,  as  if  it  had  been  addressed  directly 
to  the  committee,  and  understanding  by  it,  that  while  any 
number  of  adjournments  of  a  ward  meeting  for  the  choice  of 
Common  Councilmen  may  be  had  within,  the  limit  of  three  days 
from    the   first    meeting,    yet    that   no  meeting    can    legally    be 
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adjourned  beyond  that  limit,  the  committee  seeing,  by  the 
clerk's  records,  that  this  second  adjourned  meeting  was  holden 
jive  days  after  the  first  meeting,  and  so  beyond  the  limits  fixed 
by  the  City  Charter,  are  irresistibly  brought  to  the  conclusion 
that,  for  this  cause  alone,  and  without  reference  to  anything  else, 
the  second  adjourned  meeting  was  an  illegal  one,  and,  of  course, 
that  any  elections  or  proceedings  had  at  such  meeting  are  void 
and  of  no  effect. 

The  committee  having  thus  examined,  as  fully  as  their  im- 
portance demanded,  the  several  points  submitted  to  them,  and 
given  their  opinion  upon  them  severally,  have  only,  in  conclusion, 
as  the  result  of  their  labors,  to  submit  the  following  resolves  :  — 

Resolved,  That  Messrs.  John  Boles  and  Asa  B.  Snow,  two  of  the  members 
returned  from  Ward  Three  to  this  Council,  were  duly  elected,  and  are  entitled 
to  their  seats. 

Resolved,  That  Jason  D.  Battles,  one  of  the  members  returned  from  Ward 
Three  to  this  Council,  having  been  chosen  at  an  adjourned  meeting  of  that 
ward,  holden  more  than  three  days  after  the  first  meeting  for  the  choice  of 
Common  Councilmen,  was  not,  on  that  account,  duly  elected,  and  is  not  en- 
titled to  his  seat. 

The  first  resolution  reported  by  the  committee  was  adopted, 
Feb.  2.  The  second  resolution,  after  debate,  was  rejected,  Feb. 
23;  yeas,  14;  nays,  23;  and  the  committee  was  discharged  from 
further  consideration  of  the  matter,  March  2.  (C.  C.  Records, 
Vol.  VI.,  pp.  458,  469,  494,  499.) 


Following  is  the  opinion  of  the  City  Solicitor  upon  the  questions 
submitted  to  him  by  the  committee  :  — 

1 .  The  first  question  is :  "If  the  reception  of  a  ballot  illegally 
excluded  at  an  election  of  Common  Councilmen  would  have 
caused  a  choice  of  two  persons,  are  such  persons  entitled  to  their 
seats  ?  " 

In  answer  to  this  question,  I  beg  leave  to  observe  that  there 
being  no  express  provisions  of  law,  and  no  settled  practice  in  the 
City  Government,  to  which  reference  can  be  had  on  this  point, 
it  would  seem  to  be  the  safest  course  to  be  governed  by  the  rules 
and  practice  of  the  House  of  Representatives  of  our  own  Com- 
monwealth in  similar  cases. 

By  the  "  Reports  of  Contested  Elections,"  published  by  order 
of  the  House  of  Representatives,  it  appears  to  be  the  established 
rule  of  that  body,  that  if  votes  sufficient  to  change  the  majority 
at  an  election  are  illegally  refused  or  illegally  received,  the 
election  is  void,  and  a  new  election  must  be  had.  In  conformity 
with  this  rule,  therefore,  I  should  say,  in  answer  to. the  question 
proposed,  that  the  election  is  void,  and  the  two  persons  men- 
tioned are  not  entitled  to  their  seats. 

2.  The  second  question  proposed  is  as  follows:  "If,  at  the 
close  of  one  meeting  of  a   ward,  a  vacancy  is  declared  to  exist 
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as  to  one  Common  Councilman,  and  it  is  thereupon  voted  that 
the  meeting  he  adjourned  to  a  day  and  hour  fixed  (which  day  is 
within  the  period  allowed  by  the  City  Charter),  and  it  is  also 
voted  that  the  polls  on  that  day  be  kept  open  till  a  certain  hour,  — 
is  an  adjournment  sine  die  of  such  last  meeting,  moved  on  the 
ground  that  a  vacancy  does  not  in  fact  exist,  and  can  ied  before 
any  balloting  or  other  proceedings  arc  had,  legal  and  valid?  " 

I  beg  leave,  in  the  first  pluce,  to  observe,  that  in  this  question 
it  seems  to  be  assumed  that  the  legality  of  a  vote  may  depend 
upon  the  motives  of  those  who  passed  it ;  but,  in  a  legal  view, 
this  inquiry  would  not  be  made  ;  it  would  simply  be,  whether  a 
vote  was,  in  fact,  passed,  and  not  what  was  the  motive  for  passing 
it.  In  this  view  of  the  subject,  therefore,  the  Common  Council, 
as  the  body  appointed  by  the  City  Charter  to  be  the  ultimate 
judges  of  the  elections  of  its  members,  will  merely  inquire  into  the 
fact  whether  the  election  has  been  completed  or  nut. 

The  right  of  adjournment  may,  it  is  true,  be  erroneously  exer- 
cised ;  but  an  adjournment  may  be  honestly  made  by  the  meeting 
under  a  mistaken  view  of  the  law,  or  of  the  facts  in  the  case 
before  them.  It  may  happen,  for  instance,  that  a  candidate  may 
be  elected  whom  all  parties  supposed  at  the  time  to  be  qualified  ; 
and  yet,  upon  investigation,  it  may  clearby  appear  that  he  was 
under  some  disqualification,  which,  if  it  were  known  at  the  time, 
would  have  prevented  his  nomination.  In  these  and  other  cases 
of  the  kind,  the  Common  Council,  as  the  ultimate  judges,  will,  as 
before  observed,  inquire  into  the  fact,  whether  the  election  has 
been  completed  or  not ;  and  if  not  completed,  whether  by  accident, 
mistake,  or  otherwise,  they  will  take  the  necessary  measures  to 
complete  them. 
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1839. 

D.  Nickerson  et  al.,  Petitioners.  — Ward  12. 

Committee  on  Elections.  — Messrs.  Jonathan  Chapman.  Samuel  Wheeler, 
Ephraim  L.  Snow,  Freeborn  F.  Raymond,  John  Stevens. 

Documents  9  and  10;  February  21,  1839;  Report  by  Jonathan  Chapman, 
Chairman,  for  majority;    Messrs.  Raymond  and  Stevens  dissenting. 

Opinion  by  John  Pickering,  City  Solicitor. 

Illegal  Votes  —  Avoidance  of  Election  for  Uncertainty.  At  an  election  in  which 
the  exclusion  of  twenty-six  votes  might  have  caused  a  variation  in  the  result  as  re- 
turned, and  it  appealing  in  evidence  that  illegal,  votes  to  the  number  of  thirty-four 
were  received  and  counted,  it  was  held  that  the  election  was  void  for  uncertainty. 

Same.  To  avoid  an  elcc!ion,  it  is  sufficient  to  show  that  such  a  number  of  votes 
had  been  illegally  given  as  would  have  changed  or  prevented  a  majority  ;  and  it  is  not 
necessary  to  make  it  appear,  by  evidence  of  the  names  or  otherwise,  by  what  individ- 
ual illegal  votes  the  majority  was,  in  fact,  changed  or  prevented  in  the  particular 
case. 

The  Standing  Committee  on  Elections  and  Returns,  to  whom 
was  referred  the  remonstrance  of  D.  Nickerson  and  ninety-four 
others,  "  citizens  and  legal  voters  of  Ward  Twelve,"  against  the 
return  as  members  of  the  Common  Council  of  N.  Noyes,  George 
Page,  J.  L.  C.  Amee,  and  H.  N.  Crane,  the  sitting  members  from 
said  ward,  having  attended  to  their  duty,  ask  leave  to  report:  — 

That  due  notice  was  given  by  the  committee,  both  to  the  remon- 
strants and  the  sitting  members,  of  the  time  and  place  for  the  hear- 
ing of  the  parties,  in  pursuance  of  which  both  parties  appeared, 
and  several  heatings  have  been  had.  The  evidence  furnished  by 
the  remonstrants  consisted  of  the  voting-lists  used  in  Ward  12, 
at  the  elections  in  question ;  a  certified  copy  of  the  records  of  the 
clerk  of  the  result  of  the  elections  ;  the  testimony  under  oath  of 
the  warden  and  the  five  inspectors  of  the  ward,  and  also  of  two 
of  the  clerks  in  the  treasurer's  office,  with  the  books  containing 
the  assessment  of  city  and  county  taxes  kept  by  them 

After  this  evidence  had  been  heard  on  the  part  of  the  remon- 
strants, the  sitting  members  declined  offering  any  on  their  part, 
upon  the  ground  hereinafter  stated.  The  whole  matter  was  then 
stibmitted  without  argument  lo  the  committee,  who  now,  after 
several  meetings  for  consultation,  submit  the  results  of  their 
inquiry :  — 

The  only  ground  of  fact  on  which  the  remonstrants  contend 
that  the  election  of  the  sitting  members  in  the  present  case  is 
void,  n,  that  they  "  have-  not  received  a  majority  of  the  legal 
votes  of  the  ward,"  the  remonstrance  alleging,  ''that  more  than 
fifty  illegal  votes  were  received  at  the  election  of  the  above-named 
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gentlemen,  which  will  materially  affect  the  majority  and  result  of 
said  election." 

The  rule  of  law  is  well  established  by  the  practice  in  the  House 
of  Representatives  of  this  Commonwealth,  and  was  acted  upon  by 
this  Council  in  1837,  "  that  if  votes  sufficient  to  change  or  prevent 
a  majority  are  illegally  received  or  illegally  rejected,  the  election 
is  void."  The  committee,  therefore,  proceeded  upon  this  as  a 
settled  rule. 

By  the  certified  copy  of  the  records  of  Ward  12  it  appeared, 
that  at  the  first  or  annual  election  of  Common  Councilmen  on 
December  lOth,  the  whole  number  of  votes  was  488,  — necessary 
ior  a  ehice,  245  ;  that  N.  Noyes  had  257  votes,  being  a  majority 
of  12;  J.  L.  C.  Amee,  25(i  votes,  being  a  majority  of  11; 
George  Page,  255  votes,  being  a  majority  of  10  ;  and  that  there 
was  one  vacancy. 

The  case  of  Mr.  Crane,  who  was  elected  at  an  adjourned  meet- 
ing of  the  ward,  depending  upon  circumstances  peculiar  to  itself, 
will  be  separately  considered  hereafter. 

By  a  computation  upon  the  declared  result  of  the  election  of 
the  three  persons  made  at  the  first  meeting,  as  stated  above,  it  ap- 
pears that  the  smallest  number  of  votes,  the  illegal  reception  of 
which  could  possibly  have  affected  that  result  is,  in  the  case  of 
Mr.  Noyes,  2G  ;  in  that  of  Mr.  Amee,  24  ;  and  in  that  of  Mr. 
Page,  22  ;  that  is.  to  say,  these  numbers,  respectively,  are  the 
least,  which  being  first  deducted  from  the  whole  number  of  bal- 
lots, and  then  from  the  number  declared  to  be  given  for  those 
persons  respectively,  would  reduce  the  number  of  their  votes 
below  that  which  would  be  requisite  for  a  choice  upon  the  new. 
computation. 

It  was  incumbent  upon  the  remonstrants,  therefore,  within  the 
rule  of  law  which  his  been  stated,  to  prove,  in  the  first  place,  the 
fact,  that  at  least  one  or  another  of  the  above  number  of  votes  had 
been  illegally  received  at  the  election  in  question  ;  for  any  number 
of  votes  less  than  twenty-two  so  received  would  not  affect  the 
election  of  either  of  the  persons,  whilst  the  illegal  reception  of 
twenty-six  votes  might  vary  the  result  as  to  all. 

From  the  evidence  adduced  before  them  the  committee,  or 
a  majority  of  them,  are  satisfied  that  the  following  persons, 
being  thirty-four  in  number,  did  vote  at  the  said  first  election,  who 
did  not  possess  the  constitutional  qualifications  so  to  do,  —  thirty- 
two  of  them  first  named,  in  consequence  of  not  having  paid  any 
State  or  county  t:ix,  which  had  been,  within  two  years  next  pre- 
ceding such  election,  assessed  upon  them  in  any  town  of  this  State, 
—  and  the  two  last  named,  in  consequence  of  being  aliens.  The 
following  are  the  names  of  such  persons  :  J.  L.  C.  Amee,  Godfrey 
Beizar,  Clement  N.  Pentland,  Christian  F.  Belzar,  George  JS. 
Ilayden,  George  Johnson,  Isaac  M.  Mellen,  Charles  Wade,  John 
P.  Stow,  Kbenezer  Boardman,  Lawrence  Clifford,  Benjamin  Cun- 
ningham, Jonathan  Dunbar,  Ephrairn  Dodge,  James  Conway, 
Daniel  Ellms,  Levi  Gilman,  Thomas  Hobbs,  Robert  Keen,  Ira  T. 
Long,  Moses  Locke,  Levi  Pike,  Willard  K.  Poole,  William  A. 
Spear,  John   West,   John   Barnard,  John   Beeth,  Charles   Gary, 
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Thomas  Gill,  Calvin  Hunt,  Daniel  Hastings,  Joseph  Harris,  Jr., 
John  S.  Johnston,  and  Patrick  Phillips. 

As  to  the  first  fact,  —  that  these  persons  voted,  —  in  regard  to 
the  first  sixteen  of  them,  one  or  more  of  the  inspectors  testified, 
that  in  addition  to  the  evidence  of  the  marks  made  by  them  upon 
the  voting-lists,  they  saw  and  recollected  each  of  those  persons 
voting,  and  as  regards  the  residue  of  them,  the  inspectors,  though 
they  did  not  recollect  the  persons,  yet  clearly  identified  their  o.vn 
marks  placed  by  them  opposite  the  names  of  these  persous  upon 
the  voting-lists  kept  by  them  respectively,  and  testified  ihat  they 
put  no  such  marks  against  the  names  of  any  persons  who  did  not 
vote.  The  evidence  as  to  the  first  named  sixteen  was  satisfactory 
to  all  the  committee,  while  that  as  to  the  residue  was  so  to  a  ma- 
jority only,  in  proof  of  the  fact  that  the  above-named  persons  did 
actually  vote,  there  being  no  opposing  testimony. 

As  to  the  second  fact, — that  these  persons  voted  illegally  for 
the  reasons  before  named,  —  it  appeared  by  the  testimony  of  the 
clerks  of  the  treasurer  in  connection  with  the  tax-books  kept  by 
them  that  the  first  named  thirty-two  of  these  persons  had  been 
assessed  county  taxes  here,  for  the  two  last  years  none  of  which 
had  been  paid  prior  to  the  election  in  question,  ami  the  remaining 
two  were  marked  as  aliens  on  their  books.  This  evidence,  unex- 
plained or  uncontradicted,  was,  to  the  minds  of  a  majority  of  the 
committee,  satisfactory  proof  that  such  persons  were  not  con- 
stitutionally qualified  to  vote  at  sueh  election. 

The  remonstrants,  having  thus  proved  to  the  satisfaction  of  a 
majority  of  the  committee  the  reception  of  a  sufficient  number  of 
illegal  votes  possibly  to  affect  the  result  of  the  election  as  to  all 
the  three  persons  in  question,  that  is,  sufficient  to  render  it  uncer- 
tain whether  or  not  they  were  elected,  contended  that  this  was 
enough,  within  the  rule  before  referred  to,  to  render  their  election 
void.  They  accordingly  offered  no  further  evidence.  The  sitting 
members  then  contended  that  the  foregoing  evidence  was  not 
sufficient  to  vacate  their  elections,  on  the  ground  that,  to  that 
end,  it  must  be  made  to  appear  not  only  that  their  election  might 
possibly  have  been  affected  by  the  number  of  illegal  votes  proved 
to  have  been  received,  but  that  it  should  be  shown  by  evidence 
of  the  names  contained  on  such  illegal  votes,  or  otherwise,  that 
the  result  was,  in  fact,  and  in  the  particular  case,  affected  by  them. 
And,  relying  upon  this  point,  they  submitted  no  evidence  to  the 
committee. 

This  question  between  the  parties  being  one  of  great  importance, 
not  only  for  the  decision  of  the  present  case,  but  in  reference  to 
the  rule  for  future  guidance,  was  submitted  by  the  committee  to 
the  Ci:y  Solicitor,  for  his  opinion,  in  the  following  form,  viz.  :  — 

"If  an  election  is  contested  on  the  ground  of  the  reception  of 
illegal  votes,  is  it  sufficient  to  make  such  election  void  merely  to 
prove  that  suck  a  number  of  votes  was  illegally  given  as  may 
possibly  have  changed  or  prevented  a  majority  ;  or  must  it  ap- 
pear, by  evidence  of  the  names  contained  on  such  illegal  votes,  or 
otherwise,  that  the  majority  was  in  fact  changed  or  prevented  in 
the  particular  case  ?  " 
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By  the  reply  of  the  City  Solicitor,  in  writing,  which  is  appended 
to  and  made  part  of  this  report,  it  will  be  perceived  that,  in  his 
opinion,  the  election  in  the  case  supposed  would  "  be  held  void  for 
uncertainty,  or,  according  to  the  import  of  the  question,  that  it 
would  be  sufficient  to  avoid  an  election  merely  to  prove  that  such 
a  number  of  votes  had  been  illegally  given  as  would  have  changed 
or  prevented  a  majority  ;  and  that  it  is  not  necessary  to  make  it 
appear  by  evidence  of  the  names,  or  otherwise,  by  what  individual 
illegal  votes  the  majority  was  in  fact  changed  or  prevented  in  the 
particular  case." 

As,  therefore,  it  has  been  proved  to  the  satisfaction  of  a  major- 
ity of  the  committee  that  a  sufficient  number  of  votes  was  illegally 
received  in  the  present  case,  possibly  to  affect  or  render  uncertain 
the  elections  of  Messrs.  Noyes,  Amee,  and  Page,  that  majority  of 
the  committee,  under  the  opinion  of  the  City  Solicitor,  in  which 
they  concur,  are  brought  to  the  conclusion  that  the  elections  of 
these  gentlemen  must  be  declared  void. 

As  to  the  case  of  Mr.  Crane,  it  appears,  from  the  records  of 
Ward  12,  that  he  was  elected  at  an  adjourned  meeting  of  the  ward, 
holclen  on  the  12th  of  December,  and  that  the  whole  number  of  votes 
was  117,  of  which  Mr.  Crane  had  108.  No  pretence  was  made  by 
the  remonstrants  that  any  illegality  occurred  in  this  particular  elec- 
tion, but  the  ground  taken  by  them  was  that  if  the  elections  pur- 
porting to  have  been  made  at  the  previous  meeting  were  declared 
void,  the  one  made  at  the  adjourned  meeting  would  be  vacated 
also. 

The  question  whether  such  would  be  the  effect  of  setting  aside 
the  elections  made  at  the  first  meeting  was  also  submitted  to  the 
City  Solicitor,  from  whose  opinion,  it  will  be  perceived,  that  it 
would  not.  The  committee,  therefore,  unanimously  concurring  in 
this  opinion,  report  that  the  election  of  Mr.  Crane  ought  to  be  held 
valid. 

The  committee  have  only,  in  conclusion,  to  submit  the  follow- 
ing resolves : — 

Resolved,  That  Messrs.  N.  Noyes,  J.  L.  C.  Amee,  and  George  Page,  three 
of  the  members  returned  from  Ward  12  to  this  Council,  were  not  duly  elected, 
and  are  not  entitled  to  their  seats. 

Resolved,  That  H.  N.  Crane,  one  of  the  members  returned  from  Ward  12 
to  this  Council,  was  duly  elected,  and  is  entitled  to  his  seat. 

Messrs.  Stevens  and  Raymond,  of  the  committee,  presented  the 
following  minority  report  in  dissent :  — 

The  undersigned,  a  minority  of  the  Committee  on  Elections,  to 
whom  was  referred  the  remonstrance  of  D.  Nickerson  and  others, 
against  the  sitting  members  returned  as  elected  to  this  body  from 
"Ward  12,  viz.,  Nicholas  Noyes,  George  Page,  Josiah  L.  C.  Amee, 
and  Horatio  N.  Crane,  Esquires,  respectfully  state  that  they  do 
not  concur  in  l he  opinions  and  report  as  stated  by  the  majority  of 
said  committee,  and  have,  therefore,  thought  proper  to  submit  the 
following  for  the  consideration  of  the  Council,  as  the  result  at 
which  the}-  have  arrived  after  hearing  the  matter  submitted  :  — 
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It  appears  that  the  annual  election  for  the  choice  of  city  offi- 
cers, at  which  Nicholas  Noyes,  George  Page,  and  Josiah  L.  C. 
Amee,  Esquires,  were  declared  chosen,  was  holden  conformably 
wilh  the  provisions  of  the  City  Charter.  That  the  list  of  qualified 
voters,  prepared  and  corrected  by  the  mayor  and  aldermen  ac- 
cording to  law,  was  used  at  this  election.  It  does  not  appear  that 
any  person  was  allowed  to  vote  whose  name  was  not  borne  on  said 
list,  or  that  the  vote  of  any  person  was  refused  whose  name  was 
borne  on  said  lbt,  or  that  the  right  to  vote  of  any  one  was  challenged, 
or  that  any  other  informality  or  fraud  took  place  at  this  election. 

The  grounds  attempted  to  be  proved  by  the  remonstrants  with 
reference  to  three  of  the  sitting  members,  viz.,  Nicholas  Noyes, 
Geo.' go  Page,  and  J.  L.  C.  Amee,  who  were  declared  elected  on 
Monday,  ihe  tenth  day  of  December  last,  were,  that  several  of  the 
persons  whose  names  were  borne  on  said  list  of  qualified  voters, 
and  who  voted  at  this  election,  have  not  paid  any  State  or  county 
tax,  which,  within  the  two  years  next,  preceding  such  election  has 
been  assessed  upon  them,  and,  consequently,  such  persons  were  not 
legal  and  qualified  voters  as  prescribed  by  law,  and  that  two  per- 
sons voted  who  were  aliens  at  the  time  of  this  election  ;  and  that 
the  number  of  such  voters  (if  it  be  taken  for  granted  that  they  all 
voted  for  the  sitting  members)  was  sufficient  to  have  changed  the 
complexion  of  the  election.  The  remonstrants  stated  their  in- 
ability to  prodace  evidence  to  show  for  whom  the  votes  of  these 
persons,  which  they  allege  were  not  legal  and  qualified  voters,  were 
thrown. 

The  ground  of  the  remonstrants  against  the  sitting  member, 
H.  N.  Crane,  who  was  .declared  elected  at  the  adjourned  meeting, 
held  on  the  twelfth  day  of  December,  was,  that  if  it  be  true  that 
persons  voted  at  the  first  election  who  had  no  right  so  to  do,  and, 
in  consequence,  that  election  should  be  declared  void,  the  ad- 
journed meeting  would  be  void  as  a  consequence  thereon 

All  the  evidence  produced,  therefore,  before  the  committee 
applied  to  the  meeting  of  the  ci'.izens  holdeu  on  the  tenih  of 
December,  at  which  Messrs.  Noyes,  Page,  and  Amee  were  de- 
clared elected.  By  the  copy  of  the  doings  of  that  meeting,  which 
was  presented  by  the  clerk  of  said  ward,  it  appears  that  the 
whole  number  of  votes  given  in  at  said  election  for  Common 
Councilmcn  was  488. 

Necessary  to  a  choice  .         .         . »       .         .         245 

That  Nicholas  Noyes  had 257 

George  Page      .......         255 

Josiah  L.  C.  Amee     ......         256 

So  that,  to  prove  this  election  void,  it  will  be  perceived  by  the 
figures  that  it  should  be  proved  in  the  case  of  Mr.  Noyes  that 
at  least  twenty-six  illegal  votes  were  thrown  for  hiin  at  said 
election  ;  in  the  case  of  Mr.  Page,  that  at  least  twenty-two  illegal 
votes  were  thrown  for  him  at  said  election;  and  in  the  case  of 
Mr.  Amee,  that  at  least  twenty-four  illegal  votes  were  thrown 
for  him  at  said  election. 

The  remonstrants  presented  as  witnesses,  who  were  examined 
under  oath,  Brewster  Raynolds,  warden  ;  Samuel  Kent,    George 
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E.  Bent,  Francis  H.  P.  Homer,  Calvin  W.  Haven,  and  William 
15.  Brooks,  inspectors;  and  Alexander  E.  Osborne,  clerk  of 
Ward  12;  also  Wyman  Osborn.  These  witnesses  were  severally 
interrogated  with  reference  to  the  fact  whether  or  not  some  fifty- 
eight  persons,  whose  names  were  called  by  the  remonstrants,  voted 
at  the  municipal  election  in  Ward  12,  held  on  the  tenth  day  of 
December  last  past.  From  the  evidence  of  these  witnesses  it 
appears  to  the  undersigned  that  twenty-five  only  of  said  number 
of  fifty-eight  persons  did  vote  at  said  election.  Subsequently  the 
remonstrants  produced  Moses  Bass  and  Nathaniel  J.  Alley, 
clerks  of  the  collector  of  taxes,  of  the  city  of  Boston,  as  witnesses, 
who  were  examined  under  oath,  to  prove  who  of  said  persons  had 
not  paid  any  State  or  county  tax  which  shall  have  been  assessed 
upon  them  within  the  two  years  next  preceding  said  election,  as 
appears  by  the  collector's  books ;  and  from  this  evidence  the 
undersigned  believe  that  nine  of  said  number  of  twenty-five  per- 
sons who  were  proved  to  have  voted  at  said  election  were  entitled 
so  to  vote.  Of  the  remaining  sixteen  of  said  number  of  twenty-five, 
the  undersigned  were  not  satisfied  from  the  evidence  produced 
that  they  had  any  right  to  vote  at  said  election  ;  yet  since  their 
names  are  borne  on  the  list  of  qualified  voters  the  mayor  and 
aldermen  may  be  in  possession  of  sufficient  evidence  to  substan- 
tiate their  right  to  vote.  The  undersigned,  therefore,  in  absence 
of  other  evidence  to  the  contrary,  believe  that  sixteen  persons 
of  the  number  of  fifty-eight  persons  whose  names  were  presented 
by  the  remonstrants  ought  not  to  have  voted  at  said  election. 
The  undersigned  cannot  see,  however,  that  if  these  sixteen  per- 
sons bad  not  voted,  the  result  of  the  election  would  have  been 
changed  And  even  if  it  were  admitted  that  the  whole  number 
of  said  fifty-eight  persons  voted  at  said  election,  and  that  they 
were  all  illegal  voters  ;  still,,  in  the  opinion  of  the  undersigned, 
the  election  is  not  thereby  void.  The  remonstrants  stated  their 
inability  to  show  for  whom  these  votes  were  thrown,  aud  that  they 
should  abandon  their  remonstrance  if  this  was  required,  conse- 
quently there  was  no  evidence  to  prove  that  if  these  persons,  whom 
the  remonstrants  allege  were  not  qualified  voters,  had  not  voted,  the 
result  of  the  election  would  have  been  different.  Upon  this  subject 
the  undersigned  take  the  liberty  to  refer  the  Council  to  the  1-ite 
opinion  of  the  Judges  of  the  Supreme  Judicial  Court  of  Massachu- 
setts, given  on  the  30th  of  January  last,  in  the  case  of  the  first  parish 
in  Sudbury  vs.  Stearns,  the  whole  Court  being  present,  except  Judge 
Dewey;  an  extract  from  said  opinion,  which  is  deemed  in  point 
in  this  case,  is  as  follows  :  u'  The  mere  fact  that  illegal  votes  are 
thrown,  does  not  desti'oy  an  election,  or  entirely  vitiate  proceed- 
ings. If,  by  means  of  illegal  votes,  the  person  having  a  minority 
of  the  actual  votes  is  declared  to  be  elected  to  any  office,  the  law 
will  interfere,  and  place  in  its  stead  the  person  who  was  really 
elected  by  a  majority  of  the  legal  voters.  The  persons  in  this 
case  who  threw  illegal  votes,  would  be  liable  to  punishment,  and 
the  law  would  view  the  proceedings  as  if  their  votes  had  not 
been  given."  Acting  on  the  foregoing  opinion  of  the  Judges  of 
the    Supreme   Court,   it   is    impossible   to   prove  that  the  sitting 
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members  were  elected  by  illegal  votes  unless  it  be  proved  that 
illegal  votes  were  thrown  for  them,  and  in  such  number  as  would 
have  changed  the  result  of  the  election.  This  the  remonstrants 
have  not  attempted  to  do,  but  have  stated  that  should  such 
evidence  be  required  they  should  abandon  their  remonstrance. 

With  reference  to  the  case  of  Mr.  Crane,  there  was  no  evidence 
produced  before  the  committee. 

The  undersigned,  therefore,  report  that  the  sitting  members 
from  Ward  12  are  entitled  to  their  seats,  and  that  D.  Nickerson 
and  others  have  leave  to  withdraw. 

The  resolutions  reported  by  the  majority  of  the  committee  were 
adopted,  March  7,  1839.  (C.  C.  Records,  Vol.  VII.,  pp.  444, 
468.) 


The  opinion  of  the  City  Solicitor,  accompanying  the  report  of 
the  majority  of  the  committee,  is  as  follows  :  — 

1.  Question.  If  an  election  is  contested  on  the  grouud  of  the 
reception  of  illegal  voles,  is  it  sufficient  to  make  such  election 
void  merely  to  prove  that  such  a  number  of  votes  was  illegally 
given  as  may  possibly  have  changed  or  prevented  a  majority  ;  or 
must  it  appear,  by  evidence  of  the  names  contained  in  such  ille- 
gal votes,  or  otherwise,  that  the  majority  was  in  fact  changed  or 
prevented  by  them  in  the  particular  case? 

Answer.  In  answering  this  question,  I  beg  leave,  as  a  prelimi- 
nary remark,  to  observe,  that,  as  by  the  City  Charter  (Sect./ )  the 
Common  Council  has  authority  "  to  decide  ultimately  upon  all 
questions  relative  to  the  qualifications,  elections,  and  returns  of  its 
members,"  every  thing  properly  incidental  to  the  execution  of  that 
authority  must  be  considered  to  be  granted  wi;h  it.  The  Common 
Council  can  establish  such  rules  of  proceeding  as  shall  seem  to 
them  to  be  best  adapted  to  secure  the  rights  of  the  citizens  in  the 
exercise  of  the  elective  franchise.  In  this  view,  the  answers  to 
the  questions  proposed  may  be  considered  in  a  great  degree  as 
resting  upon  the  broad  grounds  of  public  expediency,  rather  than 
of  purely  legal  right;  more  especially  if  the  Common  Council,  in 
aualog3^  to  the  practice  of  the  House  of  Representatives  of  this 
Commonwealth,  should  hold  that  the  rules  established  by  one 
Council  are  not  binding  upon  their  successors.  It  has  been  usual 
for  the  Common  Council,  in  questions  of  elections  and  other  parlia- 
mentary proceedings,  to  be  governed  by  the  rules  and  practice  of 
the  House  of  Representatives  ;  and,  in  regard  to  subjects  of  this 
practical  character,  this  is  obviously  a  safe  and  judicious  course, 
as  those  rules  are  the  result  of  long  experience. 

Now,  it  is  familiar  to  the  members  of  the  Common  Council  that 
one  rule  of  the  House  of  Representatives  is,  that  in  cases  where 
the  ill  gal  votes  given  at  an  election  do  not  change  or  prevent  a 
majority,  the  election  is  not  for  that  cause  void ;  and,  conversely, 
that  if  votes  sufficient  to  change  or  prevent  a  majority  are  illegally 
received  or  rejected,  the  election  is  void. 
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This  rule  is,  in  terms,  sufficiently  clear  and  explicit ;  but  the 
application  of  it  in  practice  is  in  some  cases  attended  with  difficul- 
ties ;  as  will  appear  by  a  reference  to  some  of  the  cases  decided  by 
the  House  of  Representatives. 

In  the  earliest  reported  case,  Sheffield  and  Mount  Washington, 
decided  in  180-3-4  (Cushing's  Reports  of  Election  Cases,  p.  37), 
the  whole  number  of  votes  was  271  ;  of  which  one  of  the  candi- 
dates had  137,  and  the  other  127,  and  there  were  7  scattering 
votes.  It  was  objected,  that,  after  the  election,  it  was  discovered 
that  at  least  three  persons  voted  who  were  not  qualified;  and 
these  three  votes  being  deducted  from  the  number  necessary  to  a 
choice  (136),  reduced  the  votes  of  the  highest  candidate  below  the 
requisite  number,  and  the  election  was  held  void. 

It  is  to  be  observed  that  in  this  ca^e  it  does  not  appear  that 
any  inquiry  was  made  to  ascertain  for  whom  the  illegal  votes  were 
given ;  thev  might  have  been  all  among  the  scattering  votes,  or  all 
for  one  of  the  candidates,  or  partly  for  one  and  partly  for  the 
other,  or  divided  among  the  two  candidates  and  the  scattering 
votes. 

But  in  the  case  of  Tyringham,  decided  in  1830-31  (Cushing's 
Reports,  p.  241),  where  the  same  rule  of  the  House  was  followed, 
though  upon  the  facts  the  election  was  not  held  void,  the  commit- 
tee of  the  House  of  Representatives  find  that  one  voter  who  was 
not  qualified  did  vote  "for  the  member"  claiming  a  seat.  What 
evidence  of  this  fact  was  produced  does  not  appear. 

So,  in  the  case  of  Dighton,  in  1814-15  (Cushing's  Reports,  p. 
162),  the  selectmen  received  the  vote  of  one  elector  who  was  not 
qualified,  and  refused  that  of  one  "  which  was  for  one  Wheel- 
er ;  "  and  upon  its  being  declared  by  the  selectmen  that  there 
was  no  choice,  a  second  balloting  took  place,  at  which  one  of  the 
candidates  (Hathaway)  had  136  votes,  and  the  other  (Wheeler) 
had  134;  the  former  was  declared  by  the  selectmen  to  be  duly 
elected.  But  it  appeared  that  several  persons  had  voted  twice  at 
the  second  balloting,  either  intentionally  or  by  mistake;  and  by 
this,  as  the  committee  observe,  it  was  rendered  "  wholly  uncer- 
tain" whether  the  said  Hathaway  had  a  majority  of  the  voters 
then  voting:  and  the  Committee  thus  conclude  their  report: 
"  And  inasmuch  as  it  is  thus  uncertain  whether  a  majority  of  the 
legal  voters  present  at  said  meeting,  and  voting,  were  for  said 
Hathaway,  as  well  as  for  the  reasons  first  stated"  the  committee 
report  that  the  election  is  void. 

In  this,  as  in  some  other  cases,  it  does  not  appear  what  evidence 
was  offered  to  show  that  at  the  first  balloting  the  vote  before-men- 
tioned was  given  for  the  candidate  named,  nor  whether  any 
evidence  at  all  was  offered  to  prove  for  which  of  the  candidates 
any  of  the  electors  voted  at  the  second  balloting. 

In  the  case  of  Western,  decided  in  1812-13  (Cushing's  Rep.,  p. 
130),  five  persons  were  admitted  to  vote  who  were  lt  notoriously 
unqualified  "  but  who  were  // iendly  to  the  election  of  the  sitting 
member  (Field) ,  four  others  were  also  admitted  who  had  not  had  a 
sufficient  residence,  but  were  also  "  friendly"  to  said  Field  ;  mak- 
ing nine  illegal  votes  ;  and  two  electors  were  rejected  who  were 
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"opposed'    to  his  election.     From  the  whole  number  of   votes, 

being       .         .         •         .         . 

the  committee  deducted  the  above  illegal  ones 

leaving  the  number  of  legal  votes     .         . 
and  added  the  two  that  had  been  rejected 

thus  making  the  legal  aggregate 

which  made  the  number  necessary  to  a  choice  . 

then  from  the  number  given  for  Field 

they  deducted  the  nine  illegal  ones 

which  reduced  his  whole  number  of  legal  votes  to 
instead  of  81,  the  true  number  necessary  to  a  choice. 

Here  also  the  committee  state  the  fact,  that  the  nine  illegal 
votes  were  given  by  electors  "  friendly  "  to  Field  ;  but  by  what  evi- 
dence this  was  proved  does  not  appear. 

So,  in  the  case  of  Holliston,  decided  in  1834  (Cushing's  Rep.,  p. 
263),  it  is  stated  that  one  illegal  voter  voted  for  the  sitting  mem- 
ber ;  but  here  again  the  evidence  is  not  given. 

The  only  reported  case  in  which  mention  is  made  of  particular 
evidence  given  on  this  point  is  that  of  Dresden,  decided  in  1815- 
16  (Cushing's  Rep.,  p.  184).  The  committee  state  that  it  does 
not  appear  but  that  the  elector  was  a  legal  voter,  nor  for  wJiom  he 
voted,  except  by  his  own  declaration,  made  after  the  meeting,  and 
when  he  was  not  under  oath  ;  and  this  evidence  was  held  insuffi- 
cient. 

From  these  cases  it  would  seem  that  the  committee  generally 
obtained  a  knowledge  of  the  fact  for  whom  the  disputed  votes 
were  given  ;  and  in  such  a  case  there  can  be  no  difficulty  in  cor- 
recting the  erroneous  result  of  an  election.  But,  though  I  have 
examined  the  original  papers  on  the  files  of  the  House  of  Repre- 
sentatives, I  have  not  beeu  able  to  find  in  what  specific  mode  this 
fact  was  required  to  be  proved. 

An  important  question  then  arises,  In  what  mode  shall  the  com- 
mittee be  able  to  command  the  necessary  evidence  of  the  fact  for 
which  candidate  an  illegal  vote  has  been  given  ? 

It  may  be  said  they  can  compel  the  voter  himself  to  appear 
before  them  and  testify.  But,  in  the  first  place,  this  would  impose 
an  undue  restraint  upon  the  freedom  of  the  citizen,  who,  by  the 
theory  of  our  government,  is  supposed  to  be  secured  in  the  enjoy- 
ment of  the  right  of  secret  ballot ;  and,  what  is  not  less  important, 
this  procedure  would  compel  him  to  criminate  himself.  For  the 
very  case  supposed  is  that  he  has  committed  an  offence  by  voting 
illegally ;  and,  if  liable  to  be  questioned  as  to  his  vote,  he  cannot 
state  for  which  candidate  he  voted  without  at  the  same  time  ad- 
mitting that  he  had  committed  an  offence. 

Unless,  therefore,  the  fact  in  question  can  be  proved  by  some 
other  evidence  than  the  elector's  own  testimony,  there  are,  as 
before  observed,  practical  difficulties  in  applying  the  rule  above 
stated,  viz.,  that  in  order  to  affect  the  validity  of  an  election  the 
illegal  votes  must  be  sufficient  to  change  or  prevent  a  majority. 
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Another  rule,  however,  has  been  connected  with  this  (in  some 
of  the  cases)  that  may  be  important ;  that  is,  that  when  an  elec- 
tion is  rendered  uncertain,  it  is  to  be  set  aside.  The  committee 
of  the  House  of  Representatives  say,  emphatically,  in  the  case  of 
Netvbury,  decided  in  1814-15  (Cushing's  Rep.,  p.  175),  that  '■'■all 
elections  of  members  of  this  House  should  be  certain." 

One  of  the  cases  on  the  question  of  uncertainty  (that  of  Dighton) 
has  been  already  mentioned  with  a  view  to  another  point ;  but  I 
beg  leave  to  allude  to  it  again,  with  reference  to  the  present  ques- 
tion of  uncertainty.  Other  cases  to  the  same  point  are  the  follow- 
ing :  — 

In  the  case  of  Wrentham,  decided  in  1809-10  (Cushing's  Rep., 
p.  58),  it  was  held  that  where  the  votes  are  given  in,  or  are  sorted 
in  such  a  manner  that  the  whole  number  cannot  be  ascertained, 
the  election  is  void. 

So,  in  the  case  of  Newbury,  before  cited,  it  appearing  to  the 
committee,  that  it  is  uncertain  whether  the  members  were  actually 
elected,  not  knowing  whether  each  of  them  had  a  majority  of  the 
votes,  the  committee  report,  that  the  seats  of  the  members  are 
vacated. 

Again;  in  the  case  of  An  dover,  decided  in  1816-17  (Cushing's 
Rep  ,  p.  187),  the  committee  observe  "•That  it  cannot  be  as- 
certained for  whom  the  votes  thus  omitted  to  be  counted  were 
given.  As  no  evidence,  therefore,  exists  that  either  of  the  mem- 
bers sitting  in  this  House  by  virtue  of  the  return  of  the  select- 
men, had  a  majority  of  all  the  votes  actually  given  in  at  that  elec- 
tion," the  committee  report,  etc.,  and  the  election  was  set  aside 
for  uncertainty . 

So,  in  the  case  of  Holliston,  before  referred  to  (Cushing's  Rep., 
p.  263),  it  appeared  that  after  the  meeting  was  over  it  was 
discovered  that  nine  scattering  votes  were  omitted  in  the  result 
stated  ;  and  there  was  a  deficiency  of  three  votes  for  the  sitting 
member ;  and  the  election  was  accordingly  set  aside  on  the  like 
grounds. 

The  result  of  these  cases,  then,  appears  to  be  :  1.  That  the 
committees  of  the  House  of  Representatives  did,  in  some  cases, 
obtain  a  knowledge  of  the  fact  for  which  of  the  candidates  in 
question  illegal  votes  were  given  ;  and  in  those  cases  they  were 
enabled  to  rectify  the  returns  of  votes,  and  either  allow,  or  set 
aside,  the  election,  as  the  justice  of  the  case  required.  It  does  not 
appear,  however,  what  evidence  they  had  before  them  of  the  fact ; 
nor  is  there  anything  in  the  cases  to  indicate  that  either  the  com- 
mittee or  the  parties  demanded  the  production  of  such  evidence  in 
any  instance. 

2.  That  in  other  cases  illegal  votes  were  received,  or  legal 
ones  rejected,  under  such  circumstances  as  to  render  it  wholly  un- 
certain which  candidate  had  a  majority  of  the  legal  votes  ;  and  in 
such  instances,  from  the  necessity  of  the  case,  the  elections  were 
held  void. 

From  this  review  of  the  cases,  therefore,  I  should,  in  answer  to 
the  specific  question  above  proposed,  say  :  that  in  the  case  there 
supposed,  the  election  would  be  held  void  for  uncertainty ;  or,  ac- 
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cording  to  the  import  of  the  question,  that  it  would  be  sufficient, 
to  avoid  an  election,  merely  to  prove  that  such  a  number  of  votes 
had  been  illegally  given  as  would  have  changed  or  prevented  a 
majority  ;  and  that  it  is  not  necessary  to  make  it  appear  by  evi- 
dence of  the  names,  or  otherwise,  by  what  individual  illegal  votes 
the  majority  was,  in  fact,  changed,  or  prevented,  in  the  particular 
case. 

2.  Question.  If,  at  a  balloting  for  four  Common  Councilmen  for 
a  ward,  three  are  declared  chosen,  with  one  vacancy,  and  an  ad- 
journment is  had  to  fill  such  vacancy,  which  is  done  at  the  adjourned 
meeting,  does  the  fact  that  the  election  of  any  one  or  more  of  the 
three  made  at  the  first  meeting  is  subsequently  declared  void  in 
consequence  of  the  reception  of  illegal  votes,  invalidate,  or  in  any 
way  affect,  the  election  of  the  fourth  person  made  at  the  ad- 
journed meeting? 

Answer.  To  this  question  I  have  to  answer :  that  the  election  of 
the  fourth  candidate  would  not  be  invalidated  or  affected  by  the 
proceedings  there  mentioned. 


HOOPER,    PET. WARD  1  —  1843.  67 


1843. 

Henry  N.  Hooper  et  al.,  Petitioners.  —  Ward  1. 

Committee   on   Elections.  —  Messrs.    Francis   B.    Crowninshield,    Aarou 
Adams,  Peleg  W.  Chandler,  Charles  E.  Cook,  Robert  Cowdin. 

Document  4;   January    19,  1843;  Report  by  Francis  B.    Crowninshield, 
Chairman,  for  majority;  — Robert  Cowdin,  Dissenting. 
Opinion  by  John  Pickering,  City  Solicitor. 

N on- Residents  —  Rejection  of  Ballots  for.  In  ascertaining;  the  whole  number  of 
votes,  a  majority  of  which  was  required  to  elect,  the  ward  officers  having  counted 
certain  ballots  cast  for  non-resident  and  ineligible  persons,  with  the  result  that  certain 
persons  voted  for,  who  would  otherwise  have  received  a  majority,  failed  of  election ;  it 
was  held  that  the  ballots  for  non-residents  should  not  have  been  counted  in  ascertain- 
ing the  whole  number  of  votes  cast,  and  that  the  persons  who  would  have  received  a 
majority,  had  these  ballots  been  excluded  from  the  count,  were  duly  elected;  also  that 
persons  chosen  at  an  adjourned  election  meeting,  called  because  of  the  supposed 
failure  to  elect,  were  not  entitled  to  scats. 

Eligibility  of  Candidates  —  Ward  Officers  not  to  determine.  In  the  opinion  of  the 
City  Solicitor,  the  officers  of  elections  in  the  several  wards  have  no  authority  to  pass 
upon  the  eligibility  of  persons  voted  for,  their  duties  being  ministerial,  and  must  in- 
clude all  ballots,  for  whomsoever  given  in,  in  their  count  of  the  whole  number  of  votes 
cast;  but  it  is  competent  for  the  Common  Council  to  consider  the  eligibility  of  persons 
voted  for,  in  the  exercise  of  its  power  to  determine  the  elections  of  its  members. 

Inhabitancy .  Votes  given  for  a  person  not  an  inhabitant  of  a  ward  are  erroneously 
given,  and  ought  not  to  be  counted  by  the  Common  Council  in  the  exercise  of  its  final 
right  to  judge  the  election  of  its  members. 

The  Committee  on  Elections  and  Returns,  to  whom  was  referred 
the  remonstrance  of  Henry  N.  Hooper  and  others,  legal  voters  of 
Ward  No.  One,  against  the  right  of  Enoch  H.  Snelling,  Joshua  B. 
Fowie,  and  Jacob  Gr.  L.  Libbey  to  seats  in  this  Council,  have  duly 
considered  the  matter,  and  submit  the  following  report:  — 

They  have  heard  the  parties,  viz.,  the  sitting  members  and  the 
remonstrants,  upon  such  matters  as  they  respectively  chose  to  sub- 
mit. The  ward  officers  of  Ward  No.  I  were  notified  to  attend  at 
the  hearing,  and  some  of  them  were  present.  The  records  of  the 
ward  were  produced,  in  which  it  is  recorded,  that  at  a  legal  meeting 
of  the  inhabitants  of  that  ward,  holden  on  Monday,  the  twelfth  day 
of  December,  A.D.  1842,  for  the  purpose,  amongst  other  things, 
of  choosing  four  members  of  the  Common  Council  to  represent  the 
ward :  — 

The  whole  number  of  votes  for  Common  Councilmen  was  seven  hundred 
and  five. 

Isaac  Harris  had  three  hundred  and  fifty-three,  and  was  chosen. 

Daniel  Bartlett,  Jr.,  had  three  hundred  and  fifty-two. 

William  II.  Leonard  had  three  hundred  and  fifty-one. 

John  Snelling  had  four. 

James  Whiting  had  four. 

Enoch  H.  Wakefield  had  four. 

James  H.  Dudley  had  four. 
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And  that  various  other  persons  had  each  one  or  more  votes, 
which  it  is  not  necessary,  in  order  to  a  right  understanding  of  the 
case,  to  enumerate.  The  remonstrants  offered  to  prove  that  those 
four  persons,  to  wit,  John  Snelling,  James  Whiting,  Enoch  H. 
Wakefield,  and  James  II.  Dudley,  were  not  residents  in  Ward  No. 
1 ,  but  were  residents  in  Ward  No.  3,  at  the  time  of  the  election. 
Thereupon  the  sitting  members  admitted  that  at  the  said  election 
there  were  four  votes  given  for  members  of  the  Common  Council,  by 
legal  voters,  for  persons  who  were  residents  of  Ward  No.  3,  and  were 
counted  by  the  inspectors,  in  accordance  with  the  opinion  and  ad- 
vice of  the  City  Solicitor;  thus  making  the  whole  number  of  votes 
seven  hundred  and  five.  No  further  evidence  was  introduced  on 
that  point.  Some  evidence  was  produced  which,  however,  the 
committee  think  is  of  no  importance,  as  to  what  has  been  the  prac- 
tice of  ward  officers,  in  that  and  other  wards,  in  regard  to  receiv- 
ing and  counting,  or  throwing  out  and  rejecting  similar  votes.  No 
uniform  practice  was  proved. 

It  appears  that  the  ward  officers,  in  counting  those  four  votes, 
acted  under  the  advice  of  the  City  Solicitor,  and  with  proper  de- 
liberation ;  and  the  committee  have  learned  nothing  in  the  slightest 
degree  affecting  their  honesty  therein.  On  the  contrary,  they 
believe  that  they  acted  according  to  the  best  of  their  own  judg- 
ments, aided  by  the  advice  which  they  took.  The  question  to  be 
determined  then  is  whether  the  four  votes  given  for  persons  not 
resident  in  the  ward  should  be  received  and  counted  or  rejected. 
If  they  should  have  been  rejected,  then  the  whole  number  of  votes 
was  seven  hundred  and  one,  and  Daniel  Bartlett,  who  had  three 
hundred  and  fifty-two,  and  William  II.  Leonard,  who  had  three 
hundred  and  fifty-one,  were  elected,  and  there  was  one  vacancy  to 
be  filled  ;  and,  consequently,  the.  subsequent  proceedings  in  which 
the  meeting  proceeded  to  the  election  of  three  members,  at  an  ad- 
journed meeting,  hold  en  on  Wednesday,  the  fourteenth  day  of 
December,  were  irregular,  and  Enoch  IT.  Snelling,  Joshua  B. 
Fowle,  and  Jacob  G.  L.  Libbey,  who  were  elected  at  the  adjourned 
meeting,  are  not  entitled  to  seats  in  the  Council.  The  committee 
have  given  this  question  all  the  consideration  and  attention  which 
its  importance  demanded,  so  far  as  it  has  been  in  their  power. 
The  law  applicable  to  the  case  may  be  found  in  the  Revised 
Statutes,  Chapter  IV.,  Section  12.    The  provision  is  as  follows  :  — 

In  the  city  of  Boston,  the  several  elections  provided  for  in  this  chapter 
shall  be  conducted  according  to  the  provisions  of  the  act  establishing  the  city 
of  Boston,  and  of  the  several  acts  in  addition  thereto. 

The  elections  provided  for  are  of  "town  and  other  officers,"  etc. 
The  act  referred  to  is  the  City  Charter,  which  provides  in  section 

7  :  — 

That  the  citizens  of  each  ward,  qualified  to  vote  as  aforesaid  at  their  re- 
spective ward  meetings,  to-be  held,  etc.,  annually,  shall  be  called  upon  to  give 
in  their  votes  for  four  able  and  discreet  men,  being  inhabitants  of  said  ward, 
to  be  members  of  the  Common  Council;  and  all  the  votes  given  in  as  afore- 
said in  each  ward,  being  sorted,  counted,  and  declared  by  the  warden  and 
inspectors,  if  it  appears  that  four  persons  have  a  majority  of  all  the  votes 
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given  at  such  election,  a  public  declaration  thereof,  with  the  names  of  the  per- 
sons so  chosen,  shall  be  made  in  open  ward  meeting,  and  the  same  shall  be 
entered  at  large  by  the  clerk  of  such  ward  in  his  journal,  stating  particularly 
the  whole  number  of  votes  given  in,  the  number  necessary  to  make  a  choice, 
and  the  number  actually  given  for  each  of  the  persons  so  declared  to  be 
chosen. 

A  majority  of  the  committee  are  of  opinion  that  as  the  City 
Charter  expressly  states  that  the  citizens  "shall  be  called  upon 
to  give  in  their  votes  for  four  able  and  discreet  men,  being  inhabi- 
tants of  said  ward,  to  be  members  of  the  Common  Council;  and 
all  the  votes  given  in  as  aforesaid  being  sorted,  counted,  and  de- 
clared by  the  warden  and  inspectors,  etc.,"  that  the  four  votes 
given  for  residents  of  Ward  No.  3  ought  not  to  have  been  counted  ; 
and  so  that  the  whole  number  of  votes  were,  in  fact,  but  seven  hun- 
dred and  one,  and  that  Daniel  Bartlett  and  William  II.  Leonard, 
who  had  each  a  majority  of  that  number,  were  duly  elected  mem- 
bers of  the  Common  Council ;  aud  that  Euoch  II.  Snelling,  Joshua 
B.  Fowle,  and  Jacob  G.  L  Libbey  were  not  duly  elected,  and  are 
not  entitled  to  seats  therein.  So  far  as  the  committee  have  been 
able  to  learn,  the  practice  elsewhere  has  been  far  from  uniform. 
They  place  their  opinion  upon  the  provisions  of  the  City  Charter, 
and  not  upon  the  general  laws  of  the  Commonwealth.  They  sub- 
mit the  accompanying  resolutions  :  — 

Resolved,  That  Enoch  H.  Snelling,  Joshua  B.  Fowle,  and  Jacob  G.  L. 
Libbey  have  not  been  duly  elected  members  of  this  Council,  and  are  not  en- 
titled to  seats  therein. 

Resolved,  That  Daniel  Bartlett,  Jr.,  and  William  H.  Leonard  have  been 
duly  elected  members  of  this  Council,  and  are  entitled  to  be  qualified  and  to 
sit  therein. 

Mr.  Cowdin,  of  the  committee,  dissented  on  the  following  grounds, 
recommending  lhat  the  petitioners  have  leave  to  withdraw  :  — 

That  it  appeared  before  the  committee  that,  at  the  election 
holclen  under  the  City  Charter  and  Laws  of  the  Commonwealth,  on 
Monday  the  twelfth  day  of  December  last,  the  whole  number  of 
votes  given  in  for  members  of  the  Common  Council  in  Ward  1 
was  705  ;  necessary  1o  a  choice,  353.  That  Isaac  Harris  received 
353  votes,  and  was  elected.  No  other  person  received  the  number 
requisite  for  a  choice,  but  Daniel  Bartlett,  Jr.,  received  352  votes, 
and  William  II.  Leonard  received  351  votes.  Among  the  scatter- 
ing votes  included  in  said  number  of  705,  John  Snelling,  James 
Whiting,  Enoch  II.  Wakefield,  and  James  H.  Dudley  received 
three  votes  each,  and  Asa  Swallow,  Josiah  M.  Harding,  Frederick 
Taylor,  and  Royal  B.  Willis  received  one  vote  each,  and  it  is  con- 
ceded that  the  eight  last  named  persons  were  not  resident  in  Ward  1 
at  the  time  of  said  election.  The  result  of  said  balloting  on  the 
12th  of  December,  as  declared  with  reference  to  members  of  the 
Common  Council,  was,  that  there  was  no  election  of  three  mem- 
bers, and  the  meeting  was  adjourned  for  the  purpose  of  complet- 
ing the  election.  At  the  adjourned  meeting  it  appeared  the  sitting 
members  from  Ward  1,  the  subject  of  the  remonstrance,  were  duly 
elected  and  received  their  certificates  of  election.     The  ground  of 
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the  remonstrants  is,  that  the  scattering  votes  cast  for  John  Snell- 
ing,  James  Whiting,  Enoch  H.  Wakefield,  James  Dudley,  Asa 
Swallow,  Josiah  M.  Harding,  Frederick  Taylor,  and  Royal  B. 
Willis,  at  the  first  election  on  Monday,  the  twelfth  of  December- 
last,  should  not  have  been  counted,  they  not  being  resident  of 
Ward  1  ;  and  that  if  the  same  are  deducted  from  the  whole  num- 
ber given  in,  705  votes,  it  will  leave  701  ;  necessary  to  a  choice 
351  votes;  by  which  estimate  Daniel  Bartlett,  Jr.,  and  William  II. 
Leonard  will  be  elected,  and  one  vacancy  remain  to  be  filled  by  a 
subsequent  election. 

The  undersigned  is  at  a  loss  to  know  by  what  rule  of  justice  or 
equity  the  four  votes  above  described  should  be  deducted  from  the 
whole  number  given  in.  It  did  not  appear  before  the  committee 
that  the  persons  by  whom  those  four  votes  were  cast  were  not 
constitutionally  voters  as  provided  by  Chapter  3,  Section  1,  of  the 
Revised  Statutes,  and  the  eighth  section  of  the  City  Charter. 

Clearly,  when  the  undersigned  is  bound  to  believe  that  those 
votes  were  placed  in  the  ballot-box, by  constitutional  electors, 
being  so  placed  there,  they  should,  in  the  opinion  of  the  under- 
signed, be  counted  agreeably  with  Chapter  4,  Section  13,  of  the 
Revised  Statutes,  unless  some  plain  provision  of  law  to  the  con- 
trary can  be  shown.  The  undersigned  does  not  discover  in  the 
7th  section  of  the  City  Charter,  wdiich  provides  for  the  election  of 
members  of  the  Common  Council,  any  sanction  or  authority  for 
throwing  out,  omitting  to  count,  or  for  deducting  from  the  count 
any  vote  whatever  ;  nor  is  he  awrare  of  any  provision  of  law  or 
correct  precedent  which  favors  the  view  of  the  case  taken  by 
the  remonstrants  in  the  report  of  the  majority  of  his  committee. 
On  the  contrary,  he  is  of  opinion  that  citizens  may  so  exercise  the 
right  of  ballot  as  to  vote  for  persons  for  office  who,  in  case  they 
should  receive  the  majority  of  all  the  votes  cast,  would,  neverthe- 
less, be  incapable  of  holding  the  office,  and  the  body  to  which  such 
persons  should  be  elected  members  may  expel  them  and  order 
a  new  election,  if  they  have  the  power  so  to  do  ;  but  until  such 
an  extreme  case  shall  be  presented,  it  would,  in  the  opinion  of 
the  undersigned,  seem  not  to  be  required  that  any  further  action 
should  be  had  in  reference  to  such  votes  (which,  in  the  opinion  of 
the  undersigned,  are  in  no  sense  illegal  votes)  than  to  count  them 
as  part  of  the  whole  number  of  votes  given  in,  and  return  the 
names  of  the  persons  for  whom  such  votes  were  given.  To  take 
the  course  prayed  for  by  the  remonstrants  and  recommended  by 
the  report  of  the  majority  of  this  committee  would,  in  the  opinion 
of  the  undersigned,  deprive  four  citizens  of  their  constitutional 
right  of  ballot,  and  place  two  individuals  in  the  Common  Council 
who  have  not  received  a  majority  of  all  the  votes  given  in  at  such 
election,  as  appears  by  the  records  of  the  meetings  at  which  the 
election  was  had  ;  a  course  which  he  believes  the  members  of  the 
Common  Council  have  no  desire  to  take,  since,  in  his  humble 
opinion,  it  would  be  in  direct  contradiction  of  the  law,  as  well 
as  the  voice  of  the  people  of  Ward  1  expressed  by  ballot, 

The  resolutions  reported  by  the  majority  of  the  committee  were 
adopted,  Jan.  19,  1843.     (C.  C.  Records,  Vol.  IX.,  p.  284.) 
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Opinion  of  City  Solicitor. 

I  have  received  a  communication  on  behalf  of  the  Common 
Council  requesting  my  legal  opinion  upon  the  following  question, 
viz.  :  — 

"  The  Common  Council,  having  ascertained  in  a  case  of  con- 
tested elections  in  one  of  the  wards  of  the  city  of  Boston  for 
members  of  the  Common  Council  that  four  votes  were  given  for 
members  of  the  Common  Council  for  persons  who  were  inhabitants 
i:i  another  ward,  ought  the  said  four  votes  to  be  counted  in  ascer- 
taining the  whole  number?"  And  I  now  submit  the  following 
opinion  :  — 

By  the  City  Charter,  Section  7,  the  citizens  of  each  ward,  quali- 
fied to  vote  in  such  cases,  shall,  at  their  respective  meetings, 
annually  "■  be  called  upon  to  give  in  their  votes  for  four  able  and 
discreet  men,  being  inhabitants  of  said  ward,  to  be  members  of 
the  Common  Council ;  and  all  the  votes  given  in  as  aforesaid,  in 
each  ward,  and  being  sorted,  counted,  and  declared  by  the  warden 
and  inspectors,  if  it  appear  that  four  persons  have  a  majority  of 
all  i  he  votes  given  at  such  election  a  public  declaration  thereof, 
with  the  names  of  the  persons  so  chosen,  shall  be  made  in  open 
ward  meeting,  and  the  same  shall  be  entered  at  large  by  the  clerk 
of  such  ward,  in  his  journal,  stating  particularly  the  whole  num- 
ber of  votes  given  in,  the  number  necessary  to  make  a  choice,  and 
the  number  actually  given  for  each  of  the  persons  so  declared  to 
be  chosen,"  etc.  The  Charter  then  goes  on  to  provide  that  "  each 
of  the  persons  so  chosen  shall  be  furnished  with  a  certificate  of 
his  election,  signed  by  the  warden,  clerk,  and  a  majority  of  the 
inspectors  of  such  ward  ;  which  certificate  shall  be  presumptive 
evidence  of  the  title  of  such  person  to  a  seat  in  the  Common 
Council  ;  but  such  Council,  however,  shall  have  authorit\T  to 
decide  ultimately  upon  all  questions  relative  to  the  qualifications, 
elections,  and  returns  of  its  members."  This  last  provision,  that 
the  Common  Council  shall  be  the  ultimate  judge  of  the  elections 
of  its  members,  is  founded  on  the  general  principles  of  our  con- 
stitutions of  government,  and  is  in  analogy  with  the  powers  of 
the  House  of  Representatives  of  the  C  unmonwealth  in  regard 
to  the  elections  of  the  members  of  that  body.  From  the 
express  language  of  the  City  Charter  it  appears  that  the 
persons  who  are  eligible  as  members  of  the  Common  Council 
must  be  inhabitants  of  the  ward  which  they  are  chosen  to  repre- 
sent;  in  like  manner  as  the  Representatives  in  the  Legislature 
must,  by  the  constitution,  be  inhabitants  of  the  towns  for  which 
they  are  elected.  But  no  express  provision  is  made  by  the  Charter 
prescribing  the  mode  in  which  the  fact  of  inhabitancy  is  to  be 
officially  ascertained  by  the  ward  officers;  if,  indeed,  it  was 
intended  by  the  Legislature  that  it  should  be  the  duty  of  those 
officers  to  be  the  judges  of  that  and  other  qualifications  of  the 
persons  voted  for  as  members  of  the  Common  Council. 

I  am  not  aware  of  any  case  in  which  the  question  now  raised  in 
respect  to  the  inhabitancy  of  candidates  for  the  Common  Council 
has  before  occurred  in  the  city  elections  ;  but  in  the  Legislature 
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analogous  cases  have  occurred  ;  and,  in  the  absence  of  precedents 
in  the  City  Government,  we  may  safely  resort  to  the  decisions  of  the 
House  of  Representatives  in  cases  of  contested  elections  of  the  mem- 
bers of  that  body. 

In  the  case  of  the  town  of  Sterling,  decided  by  the  House  of 
Representatives  in  1838,  the  right  of  Emory  Burpee  to  a  seat  in 
the  House  was  contested  upon  the  ground  that  he  had,  in  Febru- 
ary preceding,  removed  from  Massachusetts  into  another  State 
(Vermont)  with  an  intention  of  becoming  a  citizen  of  that  State  ; 
and,  secondly,  that  he  had  not  the  requisite  qualification  of  property. 
The  Committee  on  Elections  considered  the  law  to  be  clear  on 
both  points,  and  that  the  only  question  in  the  case  was,  therefore, 
a  simple  question  of  fact ;  and  upon  the  evidence  before  them 
they  decided  unanimously  that  the  member  had  lost  his  residence 
in  this  Commonwealth,  and  had  become  an  inhabitant  of  Vermont, 
and  that  his  seat  in  the  House  was  thereby  vacated.  On  the 
other  point  (the  want  of  the  property  qualification),  the  evidence 
adduced  was  held  insufficient,  and  the  decision  was  founded  ex- 
clusively upon  the  point  of  inhabitancy .  This  decision  of  the 
committee  was  adopted  by  the  House,  and  the  election  was  ac- 
cordingly set  aside. 

A  similar  decision  was  made  by  the  House  of  Representatives 
in  the  year  1840,  in  respect  to  one  person  (William  C.  Brown) 
who  had  been  returned  by  the  city  officers  as  a  Representative  of 
Boston.  His  right  to  a  seat  in  the  House  was  contested  on  the 
ground  that  he  was  not  an  inhabitant  of  the  city,  but  had  removed 
to  the  town  of  Chelsea ;  and  it  being  ascertained  by  the  House 
that  he  had  so  removed  from  Boston,  it  was  decided  that  he  was 
not  entitled  to  a  seat  as  one  of  the  Representatives  of  the  city. 

Now,  the  same  word  —  the  word  "inhabitant  "  —  being  used 
by  the  Constitution  in  describing  this  qualification  of  the  Repre- 
sentatives of  towns,  and  by  the  City  Charter  in  describing  the  same 
qualification  of  the  Representatives  of  the  wards  of  the  city,  the 
above  precedents  (if  the  language  of  the  Charter  should  be  doubt- 
ful) are  entitled  to  the  highest  consideration;  and  in  the  absence 
of  decisions  to  the  contrary  in  cases  of  municipal  elections  they 
appear  to  be  decisive  authorities  for  the  legal  conclusion,  that 
any  votes  given  for  a  person  as  Representative  of  a  ivard,  when  it 
is  ascertained  that  he  was  not  an  •'inhabitant"  of  such  ward, 
would  be  deemed  in  law  to  have  been  erroneously  given,  and 
ought  not  to  be  counted  by  the  Common  Council  when  that  body 
should  be  called  upon  to  exercise  its  right  of  judging  upon  the 
election  of  its  members,  pursuant  to  its  powers  under  the 
Charter. 

These  views  would,  perhaps,  be  deemed  a  sufficient  answer  to 
the  abstract  question  proposed  by  the  Common  Council  in  the 
present  case.  But  I  beg  leave  to  add  a  few  remarks  which  have 
been  suggested  by  the  case  which  is  understood  to  have  given 
occasion  to  the  present  inquiry  of  the  Common  Council.  Under 
the  peculiar  organization  of  the  City  Government  a  further  and 
very  important  practical  question  may  occasionally  arise,  and  did, 
in  fact,  arise  at  a  ward  meeting  lately  held  for  the  election  of  mem- 
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bers  of  the  Common  Council,  and  in  relation  to  which  my  opinion 
was  asked  by  the  officers  of  that  ward ;  and  I  beg-  leave  to  ask 
the  attention  of  the  Common  Council  to  it  as  a  matter  deserving 
of  consideration,  and,  perhaps,  requiring  some  further  regulations 
for  the  future,  though  it  has  become  unnecessary  to  act  upon  it 
in  the  present  instance,  because  the  Council  has  now  settled  the 
material  point,  that  some  of  the  persons  returned  as  elected  were 
not  inhabitants  of  the  ward  for  which  they  were  returned. 

The  practical  question  I  refer  to  is  this  :  In  what  mode  the 
ward  officers  are  to  know,  officially,  -whether  a  person  for  whom 
they  have  received  votes  has  the  qualification  of  being  an  inhabi- 
tant of  the  ward  in  which  votes  are  given  Cor  him,  or,  generally, 
his  qualifications  or  disqualifications  for  the  office  in  any  other 
respect,  as,  for  example,  whether  he  is  a  citizen  or  an  alien,  and, 
if  an  alien,  whether  duly  naturalized;  or  whether  he  is  (in  the 
language  of  the  City  Charier)  "  an  able  and  discreet  man,"  etc. 
Are  the  ward  officers  to  undertake  to  settle  every  important  ques- 
tion of  this  nature,  and  decide  whether  the  candidate  is  eligible  or 
not,  and,  consequently,  whether  they  ought  to  admit  or  reject  the 
votes  given  for  him? 

In  order  to  arrive  at  an  answer  to  the  inquiry  what  the  duties 
of  the  ward  officers  are  in  such  cases  we  shall  derive  material  aid 
from  some  cases  in  which  their  powers  have  come  under  the  con- 
sideration of  the  Supreme  Judicial  court  of  the  Commonwealth. 
In  the  case  of  Capen  v.  Foster  and  others  (12th  Pickering's 
Reports,  page  485)  the  present  learned  Chief-Justice,  who  deliv- 
ered the  opinion  of  the  Court,  observes  '"that  the  warden  and 
inspectors  of  wards  under  the  City  Charter  are  merely  ministerial 
officers,  authorized  to  ascertain  the  identity  of  those  voters  whose 
names  are  borne  on  the  lists  of  voters  delivered  to  them  by  the 
Mayor  and  Aldermen,  and  to  receive  the  votes  of  such  persons ; 
that  they  have  no  authority  to  add  any  name  to  the  list  or  to  re- 
ceive the  vote  of  any  person  whose  name  is  not  on  the  list,  or  to 
consider  or  determine  on  the  qualifications  of  any  person  offering 
himself  as  a  voter,"  etc.  The  Justiees  of  the  same  Court,  in  an 
opinion  given  to  the  House  of  Representatives  on  the  17th  of 
February,  1840,  have  the  following  observations  on  the  powers 
and  duties  of  the  ward  officers  in  relation  to  elections:  "The 
meeting  of  the  voters  in  wards,  though  admirably  well  devised 
and  adapted  to  ensure  order,  regularity,  celerity,  and  convenience 
in  elections,  is  not  a  deliberative  body  for  any  purpose,  and  they 
are  vested  with  no  power  to  discuss  or  decide  upon  any  question." 
Such  are  the  limited  powers  of  the  ward  officers,  as  settled  by 
legal  adjudications. 

In  this  connection  it  may  be  proper  to  observe  that  the  fifth 
Section  of  the  Charter  (which  regulates  the  meetings  for  the  elec- 
tion of  members  of  the  Common  Council)  after  requiring  that  the 
citizens  of  each  ward  shall  be  called  upon  to  give  in  their  votes 
for  four  members  of  the  Common  Council,  further  provides  that 
"  all  the  votes  given  in,  as  aforesaid,  in  each  ward  shall  be 
sorted,  counted,  and  declared,  etc ;  and  that  the  same  shall  be  en- 
tered at  large  by  the  clerk  of  the  ward  in  his  journal,  stating  par- 


74  ELECTION   CASES  —  COMMON   COUNCIL. 

ticularly  the  whole  number  of  votes  given  in,  the  number  necessary 
to  make  a  choice,  and  the  number  actually  given  for  each  person 
so  declared  to  be  chosen,"  etc. 

I  am  aware  that  in  the  clause  of  the  Charter  here  cited,  viz.  : 
"  all  the  voles  given  in  as  aforesaid"  some  stress  has  been  laid 
upon  the  words  "  as  aforesaid"  which,  it  has  been  thought,  imply 
only  those  given  fur  inhabitants  of  the  wards,  as  such  alone  would 
be  legal.  Without  doubt  the  Charter  intended  that  the  votes  to 
be  recorded  should  be  legal  in  that  as  well  as  in  other  particulars. 
But  the  embarrassing  question  still  remains,  What  means,  and 
what  powers,  the  ward  officers  have  for  officially  determining  the 
legality  of  the  votes,  so  far  as  it  depends  upon  the  qualifications 
of  ihe  Candidates  voted  for. 

But  it  may  be  objected  that  votes  may  be  given  in  for  persons 
notoriously  unqualified,  or  even  for  fictitious  persons.  This  un- 
doubtedly, like  any  other  gross  abuse,  or  contempt  of  the  privilege 
of  the  elective  franchise,  may  sometimes  occur ;  but,  happily,  the 
elective  franchise  is  generally  so  highly  cherished  by  every  man 
who  values  the  rights  of  a  freeman  that  such  cases  will  be  too 
rare  to  deserve  much  consideration  in  a  general  view  of  the  prac- 
tical administration  of  the  affairs  of  society. 

A  remarkable  case  of  this  kind  did,  indeed,  once  come  under 
the  notice  of  the  Legislature  of  this  Commonwealth.  The  case 
was  as  follows  :  At  an  election  held  in  the  town  of  Attleborough, 
for  Representatives  to  the  General  Court,  at  several  different  bal- 
lotings  the  sitting  member  (Israel  Hatch,  Esq.)  had  a  plurality, 
and  a  special  certificate  was  given  him  accordingly.  The  certifi- 
cate of  the  Selectmen,  after  stating  his  plurality,  concludes  thus  : 
"If  the  votes  for  David  Pidge,  Lydia  Jones,  Hannah  Pidge, 
Mary  Lathrop,  and  Redmond  Claflin  ought  not  to  be  counted  on 
the  ground  of  their  ineligibility  to  the  office  of  Representative,  then 
was  Israel  Hatch,  Esquire,  elected  as  the  third  Representative  to 
represent  said  town  as  aforesaid."  The  committee  of  the  House  of 
Representatives  reported,  that  as  to  the  eligibility  of  David  Pulge, 
they  found  the  evidence  to  be:  "That  he  had  the  constitutional 
qualifications,  as  to  property  and  residence  ;  but  that  he  had  been 
convicted  of  larceny,  and  had  never  received  the  executive  pardon. 
The  committee  were  of  but  one  opinion  as  to  the  conduct  of 
those  voters  who  could  so  trifle  with  the  elective  franchise,"  but 
they  add,  "  as  the  votes  thus  given  appear  to  have  been  given  by 
legul  voters,  and,  as  it  therefore  appeared  that  at  no  one  of  the 
eight  ballotings  did  Israel  Hatch,  Esquire,  have  a  majority  of  all 
the  legal  voters  voting  for  Representatives  for  the  town  of  Attle- 
borough, the  committee  were  unanimously  of  opinion  that  said 
Israel  Hatch,  Esquire,  was  not  duly  elected  a  member  of  this 
House  according  to  the  Constitution  and  laws  of  this  Common- 
wealth." This  report,  after  a  recommitment,  was  reported  with- 
out amendments,  and,  after  further  discussion,  was  accepted  by 
the  House.  It  must  be  apparent  that  the  right  of  rejecting  from 
the  aggregate  any  ballots  which  the  ward  officers  may  deem  un- 
worthy of  their  notice,  if  they  have  the  power  to  do  it,  is  a  right  to 
be  exercised  with  the  greatest  delicacy  and  caution  lest  it  should 
lead  to  abuses. 


HOOPER,    PET. WAPvD   1  1843.  75 

It  is  worthy  of  particular  notice  that  the  Revised  Statutes 
(Chapter  4,  Section  13)  have  an  express  provision  to  the  following 
effect:  "  That,  in  order  to  determine  the  result  of  an  election,  the 
lohole  number  of  ballots  given  in  shall  be  distinctly  stated  ;  but 
blank  pieces  of  paper  shall  not  be  counted  as  ballots."  This 
exception  excludes  every  piece  of  paper  that  is  not  a  blank  piece. 
It  may  here  be  asked  what  are  meant  by  blank  pieces  of  paper. 
In  the  ordinary  popular  acceptation  of  the  word,  and  from  its 
derivation,  it  means  a  plain  white  piece  of  paper  without  any 
writing  upon  it.  Is  a.  paper,  then,  which  contains  a  name,  and 
purports  to  be  a  ballot  for  a  person  who  proves  to  have  been  not 
eligible,  a  "  blank"  piece  of  paper  within  the  meaning  of  the  law? 
Would  a  municipal  officer,  who  should  refuse  to  count  and  make 
return  of  such  a  paper  as  one  of  the  "  ballots"  mentioned  in  the 
statute,  be  subject  to  the  penalties  of  the  law  for  not  having 
returned  all  the  ballots?  Until  the  Legislature  shall  think  it 
necessary  to  make  further  provisions  in  relation  to  the  duties  of 
municipal  officers  in  such  cases  it  may,  perhaps,  be  advisable  for 
those  officers,  with  a  view  to  the  rights  of  all  parties,  to  make  a 
special  return  of  the  facts,  as  was  done  in  the  above  cited  case  of 
Attleborough.  But  I  would  not  be  understood  as  intending  to 
express  any  opinion  on  this  point,  which  is  not  a  matter  of  law, 
but  a  subject  exclusively  for  the  consideration  of  the  Common 
Council. 

The  questions  above  suggested,  and  many  others,  which  ma}T 
occur  under  the  election  laws,  are  highly  important,  as  they  rela'e 
to  the  duties  of  municipal  officers  in  cases  which  may  hereafter 
arise  ;  but  in  the  case  now  before  the  Common  Council,  as  I  have 
already  observed,  it  is  unnecessary  to  consider  and  decide  upon 
them ;  the  Council  having,  upon  investigation,  settled  a  material 
fact  not  before  ascertained ;  that  is,  the  fact  that  some  of  the 
persons  voted  for  were  not  inhabitants  of  the  ward  for  which  they 
were  elected. 

I  have  above  referred  to  the  general  election  laws  of  the 
Commonwealth  respecting  the  mode  of  counting  the  ballots  and 
determining  the  results  of  elections.  But  it  has  been  suggested, 
as  is  the  fact,  that  by  the  same  statutes  (Revised  Statutes,  Chap- 
ter 4,  Section  12)  the  elections  in  the  city  of  Boston  shall  be  con- 
ducted according  to  the  act  establishing  the  city  of  Boston,  and 
the  acts  in  addition  thereto ;  in  other  words,  according  to  the 
Charter  and  its  supplementary  acts.  This  provision  is  understood 
to  have  been  incorporated  into  the  general  election  laws,  in  order 
to  prevent  any  serious  inconveniences  which  might  have  resulted 
in  regard  to  the  forms  and  mode  of  conducting  the  elections  if 
the  Legislature  had  made  but  one  uniform  requisition  by  which 
the  elections  in  this  city  should  he  conducted  precisely  in  the 
same  manner  as  in  towns,  although  the  city  had  no  similar  munici- 
pal officers  to  execute  such  requisition.  If,  indeed,  there  should 
be  a  direct  repugnancy  between  the  general  election  laws  and  the 
City  Charter,  the  latter,  by  reason  of  the  saving  clause  in 
question,  must  govern.  So  far,  however,  as  relates  to  the  point 
now  immediately  under  our  notice,  that  is,  the  principles  by  which 
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the  municipal  officers  are, to  be  governed  in  counting  tho  ballots 
and  ascertaining  the  result  of  an  election,  the  Charter  makes  no 
express  provision  ;  and  the  general  election  laws  will  operate  in 
the  city,  as  well  as  in  towns  generally,  so  far  as  they  are  justly 
applicable. 


I  have  considered  the  question  proposed  by  you  [the  Warden 
and  Inspectors  of  Ward  1]  viz.  :  Whether  the  ballots  given  in 
at  your  late  election  for  persons  as  members  of  the  Common 
Council,  who  are  supposed  to  be  residents  in  a  different  ward  from 
yours,  are  to  be  reckoned  among  the  other  ballots  given  in,  and  I 
submit  the  following  opinion  :  — 

The  City  Charter,  in  regard  to  the  various  elections  of  city  offi- 
cers generally,  is  express  that  all  the  votes  given  in  shall  be 
counted  and  declared ;  and  the  general  election  law  of  the  Com- 
monwealth, respecting  the  elections  of  State,  county,  and  town 
officers,  requires  that,  in  all  returns  of  elections,  the  whole  number 
of  ballots  given  in  shall  be  distinctly  stated,  and  the  only  excep- 
tion made,  in  this  particular,  is,  that  blank  pieces  of  paper  shall 
not  be  counted  as  ballots.  These  provisions  of  law  seem  to  leave 
no  doubt  as  to  the  general  intent  and  object  of  the  Legislature  in 
regard  to  election  returns,  viz.  :  That  there  should  be  a  true  and 
complete  return  of  all  the  votes  actually  given  in.  It  may,  how- 
ever, be  supposed  that  if  the  candidates  voted  for  as  members  of 
the  Common  Council  should  not  be  re-idents  of  the  ward  in  which 
they  are  voted  for,  that  the  ballots  given  for  such  persons  should 
not  be  received  But  an  important  question  then  arises,  How  are 
the  ward  officers  to  know,  officially,  that  fact?  And  my  opinion 
is  that  they  have  not  any  adequate  mode  of  knowing  that  fact, 
officially;  their  duties,  generally  speaking,  are  ministerial;  and, 
in  regard  to  elections  of  Common  Councilmen,  the  certificate  of 
their  election,  according  to  the  City  Charter  (Section?),  is  only 
presumptive  evidence  of  their  title  to  a  seat  in  the  Common  Coun- 
cil, that  body  having  (by  the  same  section  of  the  Charter)  the 
"authority  to  decide  ultimately  upon  all  questions  relative  to  the 
qualifications,  elections,  and  returns  of  its  members." 

My  opinion,  therefore,  on  the  question  submitted  by  you  is, 
that  all  the  ballots  there  mentioned  are  to  be  reckoned,  and  your 
certificate  to  be  given  accordingly. 
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1845. 

In  Re  Theophilus  Stover  et  al.  — Wards  11  and  12. 

Committee  on   Elections.  —  Messrs.   Samuel    Topliff,   John    B.  Parkee, 
Cyrus  Cummings,  John  Turner,  William  R.  Carnes. 

March  20,  1845  ;  Report  by  Samuel  Topliff,  Chairman. 

The  Standing  Committee  on  Elections  and  Returns  reported 
March  20,  1845:  — 

That  they  have  duly  examined  the  same,  and  found  them  to 
be  made  out  and  authenticated  according  to  the  provisions  of  the 
7th  section  of  the  City  Charter,  except  those  of  Theophilus  Stover, 
S.  C.  Demerest,  Thomas  Jones,  and  Calvin  W.  Haven,  the  elec- 
tion of  whom  was  not  in  conformity  with  that  section.  The 
7th  section  provides  that  the  members  of  this  Council  shall  be 
elected  at  the  annual  meeting  in  December,  and  if  at  any  of  the 
respective  ward  meetings  the  full  number  of  members  are  not 
elected,  and  the  meeting  is  dissolved,  there  appears  to  be  no 
specific  provision  in  the  Charter  to  fill  such  vacancies.  Part  of  the 
committee,  therefore,  entertaining  doubts  as  to  the  legality  of 
the  election  of  the  above-named  members,  called  upon  the  City 
Solicitor  for  his  opinion  on  that  point.  That  oflicer  gave  no 
opinion,  but  simply  referred .  the  committee  to  a  report  made  by 
a  joint  committee  of  both  branches  of  the  City  Government,  in 
1827,  by  which  it  appears  they  construed  the  1st  section  of  the 
City  Charter  as  giving  to  the  Board  of  Aldermen  authority  to  issue 
warrants  to  fill  all  vacancies  ;  and  that  the  practice  (so  says  the 
Solicitor)  of  acting  upon  that  construction  has  been  constant 
from  that  time  to  the  present.  Some  of  the  committee  were  of 
the  opinion  that  the  13th  instead  of  the  1st  section  gave  the 
authority  to  the  Board  ;  and  others,  that  neither  of  them  conferred 
such  authority.  As  it  appears,  therefore,  to  be  a  question  of  con- 
struction in  determining  the  legality  of  the  election  of  the  mem- 
bers before-named,  the  committee  have  thought  proper  to  present 
the  facts  in  the  case,  and  leave  the  decision  of  it  to  the  Council. 

The  validity  of  the  election  of  the  members  named  in  the  com- 
mittee's report  was  affirmed  by  unanimous  vote  of  the  Council, 
March  27,  1845.     (C.C.  Records,  Vol.  X.,  p.  303.) 
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1851. 

Osmtn  Brewster  et  al.,  Petitioners.  —  Ward  3. 

Committee  on  Elections.  —  Messrs.  Abeaham  G.  Wyman,  John  P.  Putnam, 
Hartey  Jewell,  Joel  M.  Holden,  James  B.  Allen. 

Documents  3,  11,  and  12;  February  20,  1851 ;  Report  by  Messrs.  Putnam, 
Holden,  and  Allen;  Messrs.  Jewell  and  Wtman  dissenting. 

Irregularity.  An  election  meeting'  having  been  adjourned  in  the  absence  of  the 
warden,  the  clerk  putting  the  question  and  declaring  the  adjournment,  and  the  ad- 
journed meeting  having  assembled  without  the  presence  of  any  ward  officer  qualified 
to  preside,  it  was  held  that  these  facts  constituted  irregularity,  and  that  the  persons 
returned  as  elected  at  such  adjourned  meeting  were  not  legally  chosen  or  entitled  to 
seats. 

Same  —  Powers  of  Ward  Officers.  It  was  held  that  the  authority  of  the  clerk  to 
preside  extended  only  to  the  election  of  a  wai'den,  or  a  warden  and  moderator  pro 
tempore ;  and  that,  a  warden  pro  tempore  having  been  chosen  but  not  qualified  or 
present  for  that  purpose,  the  act  of  the  clerk  in  presiding  during  such  absence,  for  the 
purpose  of  entertaining  a  motion  to  adjourn,  constituted  an  irregularity  and  rendered 
such  adjournment  illegal. 

This  case  arose  upon  the  remonstrance  of  Osmyn  Brewster  and 
22  others,  presentedJan.  6,  1851,  as  follows  :  — 

To  the  Hon.  the   Common   Council  of  the  City  of  Boston :  — 

Respectfully  represent,  the  undersigned  citizens  of  Ward  number  Three,  in 
said  city,  that  in  the  representation  to  which  said  ward  is  by  law  entitled,  in 
the  Honorable  Council  aforesaid,  for  the  current  year,  there  are  two  vacan- 
cies, only  two  persons  having  been  lawfully  returned,  or  elected  for  mem- 
bers thereof  for  the  current  municipal  year,  1851,  the  same  having  been 
done  on  the  day  in  the  statute  designated  therefor,  Dec.  9,  1850. 

That  after  that  day  no  meeting  or  adjourned  meeting  of  the  citizens  of  said 
ward,  under  law,  was  held  or  provided  for.  That,  nevertheless,  your  petition- 
ers have  been  informed  that  several  persons,  without  any  warrant  of  law,  and 
without  any  presence  of  any  officer  whatever  legally  constituted  to  hold  or 
preside  at  any  meeting  of  the  citizens  of  said  ward,  did  assume  to  pretend 
an  election  was  held  on  Tuesday  the  10th  day  of  December  last,  at  an  al- 
leged adjourned  meeting  of  the  citizens  of  said  ward,  to  fill  said  vacancies, 
and  did  further  assume  to  direct  and  make  a  purported  return  as  of  an  elec- 
tion of  two  persons  to  be  members  of  the  Common  Council  aforesaid,  to  wit  : 
Andrew  Abbott  and  Thomas  Sprague  fas  well  as  to  fill  other  vacancies  which 
still  exist  in  the  board  of  officers,  by  law  contemplated  for  said  ward,  in 
regard  to  which  the  undersigned,  or  others,  have  memorialized  the  Honorable 
Board  of  the  Mayor  and  Aldermen  of  said  city.) 

And  the  undersigned  request  especial  attention  to  the  following  extract 
from  the  legally  authenticated  records  of  the  meeting  held  in  said  ward  pur- 
suant to  the  warrant  for  the  said  late  municipal  election,  on  Dec.  9,  viz.  : 

After  the  warden  had  declared  the  result  of  the  balloting  (it  being  about  eight 
o'clock  in  the  evening),  as  it  was  ascertained  that  vacancies  existed  for  two  Common 
Councilmen,  warden,  and  three  inspectors  of  elections,  a  motion  was  made  to  pro- 
ceed to  fill  vacancies  immediately,  the  poll  to  be  kept  open  forty-five  minutes.  The 
warden  decided  that  the  motion  "was  not  in  order  at  that  time,  as  it  was  not  a  "  con- 
venient time  "  to  hold  an  election. 

It  was  then  moved  that  the  meeting'  be  now  dissolved,  which  motion  was  put 
by  the  warden,  and  decided  in  the  negative. 
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Following  this,  it  was  moved  that  the  meeting  be  adjourned  to  Wednesday  at  12 
o'clock  M.,  for  the  purpose  of  completing  the  election,  and  that  the  poll  be  open 
therefor  till  4  o'clock  P.M.  This  motion  was  also  put  and  lost,  as  well  as  a  similar 
motion  substituting  Thursday  for  Wednesday. 

It  was  then  again  moved' that  the  meeting  proceed  to  fill  vacancies  this  evening, 
whereupon  the  warden  reaffirmed  his  decision  that  such  a  motion  was  not  in  order. 
An  appeal  was  taken  from  his  decision,  and  the  decision  was  not  sustained,  the  ques- 
tion on  the  appeal  being  put  by  the  clerk.  It  was  now  proposed  to  adjourn  to  12  o'clock, 
midnight ;  which  proposition,  however,  was  not  considered.  The  warden  then  offered 
some  remarks  as  to  the  impropriety  of  the  proposed  proceeding's,  alluding  to  the  ardu- 
ous duty  he  had  performed  during  the  day,  etc.,  and  stated  that  he  should  be  obliged 
to  leave  the  meeting,  feeling  justified  in  his  course  by  the  construction  he  put  upon 
the  law  regulating  elections,  and  that  the  meeting  was,  of  course,  at  liberty  to  take 
such  action  as  it  pleased  in  the  premises.  The  warden  then  retired,  and  a  motion 
was  made  that  the  meeting  proceed  to  the  choice  of  a  warden  pro  tern.  The  clerk 
decided  the  motion  to  be,  in  his  opinion,  not  in  order,  and  declined  putting  the  ques- 
tion. No  appeal  was  taken  from  his  decision  on  any  question  put  thereon.  After 
waiting  in  the  room  twenty  to  thirty  minutes,  and  no  further  action  for  the  meeting 
being  proposed  during  this  time,  the  clerk  also  left  the  meeting,  believing  the  same 
to  be  dissolved  by  common  consent,  according  to  established  usage. 

The  clerk  will  further  record  (not,  however,  understanding  it  to^be  a  part  of 
his  required  record)  that  he,  after  an  absence  of  some  thirty  minutes,  returned  to  the 
ward-room,  and  at  the  urgent  request  of  several  individuals  consented  to  put  the 
question  to  those  present  on  a  motion  to  adjourn  without  day,  which  was  decided  in 
the  negative. 

After  the  lapse  of  some  half-hour  or  more,  during  which  time  unsuccessful 
efforts  were  made  to  choose  a  warden  pro  tern.,  the  clerk  was  again  urgently  desired 
to  put  the  question  on  a  further  motion  to  adjourn  to  the  following  evening  (Thurs- 
day, Dec.  LO),  at  6  o'clock,  which  he  did,  and  declared  an  affirmative  decision. 
Hereupon  the  assemblage  dispersed. 

The  clerk  would  also  record,  that  he  considered  these  proceedings  to  be  wholly 
illegal ;  and  the  following  day  the  officers  of  the  ward,  being  satisfied  that  such  pro- 
ceedings would  not  be  countenanced  by  the  proper  authorities,  concluded  to  take  no 
part  whatsoever  in  the  doings  of  the  presumed  illegally  adjourned  meeting.  There- 
fore the  clerk  was  not  present  (nor  was  the  warden)  on  the  said  Tuesday  evening, 
nor  at  any  later  public  meeting  of  citizens  of  the  said  ward;  and  no  further  pro- 
ceedings have  been  had,  to  the  knowledge  of  the  clerk,  which  might  seem  to  con- 
duce towards  a  legal  election  to  fill  the  existing  Vacancies. 

Attest : 

S.  A.  BRADBURY, 

Clerk  Ward  3. 

And  the  undersigned  further  respectfully  represent  (as  appears  also  from 
the  said  record)  that  at  or  prior  to  any  supposed  effectuation  of  an  adjourn- 
ment, no  "warden"  nor  any  "warden  or  moderator  pro  tern."  and  no 
Clerk  pro  tern.,  was  or  were  at  any  time  chosen  or  sworn  in  the  presence  of 
either  the  regular  warden,  or  the  regular  clerk ;  and  that  at  any  alleged 
adjourned  meeting  from,  or  adjournment  of  said  annual  meeting,  begun  on 
Monday,  December  9,  there  was  present  no  chosen  or  sworn  warden  or 
clerk  (and  no  person  whatever  authorized)  to  call  to  order  or  to  begin  such 
alleged  adjourned  meeting,  or  to  begin  any  proceedings  thereat,  further 
than  any  voter  in  said  ward  whatever  might  be  without  election  or  oath, 
both  which  are  requisite  by  the  only  law  whereby  said  city  exists,  or  it 
or  any  one  claiming  authority  under  it  or  its  Charter,  can  lawfully  act  to  any 
legal  purpose  or  end  whatever. 

And  the  undersigned  further  suggest  that  it  clearly  appears,  from  the 
third  section  of  the  Charter  of  said  city,  that  the  clerk  had  no  authority  to 
preside  for  the  choice  of  a  warden,  or  "  a  warden  or  moderator  pro  tem- 
pore" the  time  being  none  other  than  at  an  "  annual  meeting,"  and  not 
"  at  the  opening  thereof,"  but  far  from  it. 

And  the  undersigned  further  suggest  that  in  no  case  is  it  legally  competent 
for  the  clerk  to  preside  for  the  purpose  of  an  adjournment,  or  for  any  other 
than  the  choice  of  "  a  warden,"  at  "  the  opening  "  of  an  "  annual  meeting," 
or  of  "  moderator  or  warden  pro  tempore,"  at  some  "other  meeting." 

And  the  undersigned  further  suggest  that  the  meeting  having  been  once 
dissolved  by  common  consent,  at  or  before  the  time  when  the  clerk  so  left 
the  place  of  meeting  on  Monday  night,  nothing  short  of  a  new  warrant  from 
the  proper  authorities  could  give  authenticity  or  legal  effect  to  any  further 
proceedings. 
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And  that  for  some  or  all  of  the  foregoing  reasons,  and  others  that  may  be 
adduced,  any  pretended  election,  or  any  purported  return  as  of  an  election 
of  members  to  said  Council  from  said  ward  at  any  adjourned  meeting,  or 
any  meeting  later  than  that  to  which  the  above  stated  record  relates,  are 
wholly  unauthorized  and  void. 

And  the  undersigned  do  therefore  pray  that  any  seat  or  seats  that  have 
been  or  might  be  assumed  in  or  with  said  Council  by  the  said  Andrew  Abbott 
and  Thomas  Sprague,  or  either  of  them,  may  be  declared  vacant,  and  that 
such  proceedings  be  had  as  shall  lead  to  a  due  election  to  fill  the  two  vacan- 
cies existing  in  the  representation  from  said  Ward  Number  Three  in  your 
Honorable  Body. 

This  remonstrance  was  referred  to  the  Standing  Committee  on 
Elections  and  Returns,  which  reported,  February  20,  as  fol- 
lows :  — - 

There  is  no  difference  of  opinion  in  the  committee  as  to  the 
facts  in  this  case,  which  facts,  as  found  by  the  committee,  after 
a  full  hearing  of  all  parties,  with  their  evidence,  are  as  follows  :  — 

The  annual  meeting  of  the  citizens  of  Ward  Three,  for  the  elec- 
tion of  municipal  officers,  was  held  December  9,  1850,  pursuant 
to  a  warrant  thereto  duly  issued  and  returned.  The  meeting  was 
called  to  order  at  the  proper  time  and  place  ;  the  poll  was  closed 
at  4  o'clock  P.M.  of  that  day,  and  the  warden  and  inspectors 
of  elections  then  proceeded  to  assort  and  count  the  votes,  and  at 
8  o'clock,  or  thereabouts,  the  warden  announced  the  result,  by 
which  it  appeared  that  vacancies  existed  in  the  offices  of  two 
members  of  the  Common  Council,  the  warden  and  three  inspect- 
ors of  elections.  Immediately  upon  this  announcement  a  motion 
was  made  to  proceed  to  fill  these  vacancies,  and  to  keep  the  poll 
open  for  forty-five  minutes.  The  warden  declined  to  put  the 
question,  declaring  that  it  was  not  in  order,  as  the  time  was  not 
a  "convenient  time  "  to  hold  an  election,  as  he  understood  .the 
City  Charter.  At  this  time  there  were  from  thirty  to  fifty  persons 
present.  It  was  then  moved  that  the  meeting  be  dissolved,  which 
motion  was  put  by  the  warden  and  decided  in  the  negative.  It 
was  then  moved  that  the  meeting  be  adjourned  to  12  o'clock  M.  on 
Wednesday  following,  to  complete  the  election,  which  motion  was 
put  and  lost.  A  motion  was  then  made  to  adjourn  to  the  following 
day,  Tuesday,  at  the  same  hour,  for  the  same  purpose,  which  was 
also  lost.  .The  motion  to  proceed  immediately  to  fill  the  vacancies 
was  then  renewed,  and  again  decided  by  the  warden  to  be  out  of 
order.  From  this  decision  an  appeal  was  taken,  the  question  upon 
the  appeal  being  put  by  the  clerk,  and  the  decision  was  not  sustained. 
The  motion  was  not,  however,  put.  The  warden  declared  that  he 
should  feel  bound  to  leave  the  meeting;  that  the  hour  was  late 
(about  half -past  eight)  ;  that  he  was  wearied,  and  that  the  other 
officers  of  the  ward  were  also  wearied,  by  the  labors  of  the  elec- 
tion, and  that  by  the  Charter,  as  he  understood  it,  it  was  unlawful 
to  proceed  to  an  election  that  night ;  that  he  should,  therefore, 
leave  the  meeting,  and  they,  of  course,  could  do  whatever  they 
saw  fit,  which  it  was  competent  and  legal  for  them  to  do.  The 
warden  thereupon  left  the  meeting,  and  did  not  return.  Some  con- 
fusion,   not,    however,    amounting    to   disorder,    prevailed.     The 
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warden  testified,  however,  before  the  committee  that  if  it  had  been 
legal  he  should  have  gone  on,  though  weary,  and  done  his  duty. 
A  motion  was  then  made  that  the  meeting  choose  a  warden  pro 
tern.,  but  the  clerk  said  he  felt  bound  by  the  decision  of  the  war- 
den, he  having  had  much  experience  as  a  presiding  officer,  and 
declined  to  put  the  question.  The  clerk,  after  remaining  some 
time,  left  the  meeting,  not  having  any  intention  to  return.  After 
the  clerk  had  retired,  some  one  proposed  that  a  warden  pro  tern. 
be  nominated  and  chosen,  which  proposition  was  accepted  by  the 
meeting,  and,  pursuant  thereto,  James  Quinn  was  nominated  and 
chosen  It  did  not  appear  who  put  the  motion.  A  messenger 
was  then  despatched  to  the  Mayor  for  some  person  to  administer 
the  oath  of  office,  and  the  City  Marshal  was  sent  by  the  Mayor 
to  the  meeting,  who,  finding  some  confusion  prevailing,  and 
anxiety  as  to  the  course  to  be  pursued,  recommended  a  deputation 
to  the  City  Solicitor  for  advice.  In  the  meantime  several  Justices 
of  the  Peace  were  sent  for,  who  declined  to  administer  the  oath 
of  office  to  the  warden-elect. 

At  this  juncture  an  alarm  of  fire  occurred,  and  the  warden- 
elect,  Captain  Quinn,  of  Company  No.  10,  left  and  did  not  return 
during  the  evening.  Samuel  Jepson  was  then  chosen  warden  pro 
tempore,  and  signified  his  acceptance  of  the  office  and  his  readiness 
to  be  qualified  by  taking  the  requisite  oath.  Endeavors  were 
made  to  obtain  a  Justice  of  the  Peace  for  that  purpose,  which  were 
ineffectual.  Mr.  Jepson  continued  to  the  close  of  the  meeting 
present  and  waiting  within  the  railing,  in  the  place  of  the  warden, 
to  take  the  required  oath,  but  was  not  thus  qualified.  During  this 
time,  and  after  the  choice  of  Mr.  Jepson  as  warden  pro  tern.,  the 
clerk  returned  to  the  room.  He  did  not  administer  the  oath  of 
office  to  the  warden-elect,  nor  was  he  requested  so  to  do.  At  the 
request,  however,  of  many  persons  he  did  consent  to  put  a  motion 
for  adjournment  without  day,  which  was  lost.  Afterwards  a 
motion  was  made  to  adjourn  to  Tuesday  evening,  December  10, 
at  6  o'clock  P.M.,  to  fill  the  vacancies,  and  put  by  the  cleik  as 
before,  and  passed  in  the  affirmative  ;  upon  which  he  declared  the 
met  ting  adjourned,  and  the  citizens  assembled  accordingly  dis- 
persed. This  was  about  half-past  ten  o'clock  P.M.  The  clerk 
testified  that  he  declared,  when  putting  these  last  motions,  that  he 
did  so  having  no  more  authority  than  any  citizen  present,  and  not 
assuming  to  act  in  his  official  capacity.  Pursuant  to  the  ad- 
journment before  stated  a  meeting  of  the  citizens  of  Ward  Three 
was  In  Id,  December  10,  at  6  o'clock  P.M.  No  one  of  the  officers 
of  the  ward  was  present.  The  meeting  was  called  to  order  by 
Samuel  Jepson,  a  citizen  of  the  ward,  and  it  was  moved  that  the 
meeting  proceed  to  the  choice  of  a  warden  pio  tern,  by  nomina- 
tion and  hand  vote.  This  motion  was  put  by  Mr.  Jepson,  and 
passed  in  the  affirmative.  Mr.  Jepson  was  nominated  for  warden 
pro  tern.,  and  the  question  put  by  Mr.  B.  F.  Gould,  another 
citizen  of  the  ward,  and  passed  in  the  affirmative.  Mr.  Jepson 
accepted  the  office,  and  the  oath  of  office  was  administered  to  him 
by  a  Justice  of  the  Peace  for  the  County  of  Suffolk.  A  clerk  and 
five  inspectors   of  elections  were   chosen  pro  tern.,  and  qualified 
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by  the  warden  pro  tern.,  and  at  this  meeting  Andrew  Abbott 
and  Thomas  Sprague,  Esquires,  were  declared  to  be  elected  to  fill 
the  vacancies  in  the  offices  of  two  members  of  the  Common 
Council. 

The  committee  find  that  the  record  of  the  proceedings  of  this 
meeting,  as  made  by  the  clerk  pro  tempore,  is  correct,  excepting 
that  it  does  not  state  that  the  meeting  determined  to  choose  a 
warden  pro  tempore  by  nomination  and  hand  vote,  which  vote  was 
passed  before  he  entered  the  room.  He  testified  that  he  did  not 
know  whether  he  was  present  when  the  warden  pro  tempore  was 
chosen,  but  was  present  when  he  was  chosen  to  the  office  of  clerk. 

Upon  these  facts,  and  the  law  applicable  thereto,  the  under- 
signed are  of  the  opinion  that  Messrs.  Andrew  Abbott  and 
Thomas  Sprague  are  entitled  to  a  seat  in  this  body.  The  meeting 
of  the  i)th  of  December  was  a  legal  meeting  at  its  inception, 
properly  called  and  organized,  and  the  sitting  members  have  re- 
ceived certificates  of  their  election,  which  the  Charter  makes  pre- 
sumptive evidence  of  their  title  to  a  seat  in  this  body.  By  the 
City  Charter,  Section  14,  the  Common  Council  has  authority  to 
decide  ultimately  upon  all  questions  relating  to  the  qualifications, 
election,  and  return  of  its  members.  The  inquiry  then  is,  whether 
anything  occurred,  subsequently  to  the  opening  of  this  meeting, 
which  served  to  render  the  proceedings  illegal,  or  to  vitiate  the 
election  of  these  gentlemen. 

The  first  objection  made  by  the  remonstrants,  or  the  one  which 
we  shall  first  notice,  to  the  legality  of  the  election,  is,  that  the 
meeting  was  "dissolved  by  common  consent."  The  undersigned 
are  of  the  opinion  that  the  meeting  was  not  thus  dissolved.  The 
business  of  the  meeting  had  not  been  completed  at  the  time  when 
the  warden  left.  It  was  the  duty  of  the  citizens  to  go  on  and 
complete  it,  and  the  facts  clearly  show  that  they  had  no  intention  of 
dissolving  the  meeting.  On  the  contrar}*,  repeated  efforts  were 
made  by  the  citizens  present  to  reorganize,  by  the  choice  and 
qualification  of  a  warden  pro  tern.,  and  thus  to  prevent  a  dissolu- 
tion. The  citizens,  then,  did  not  consider  the  meeting  dissolved  by 
their  consent.  The  warden  clearly  had  no  right  to  dissolve  or  ad- 
journ the  meeting.  The  reason  given  by  him  for  refusing  to  put 
the  motion  to  proceed  to  fill  the  vacancies  was,  that  it  was  not  a 
"convenient  time"  to  hold  an  election.  The  14th  Section  of  the 
City  Charter,  in  reference  to  the  election  of  members  of  the  Com- 
mon Council,  in  case  there  is  no  choice  upon  the  first  ballot, 
directs  that  a  new  ballot  shall  be  gone  into  immediately:  '•'•pro- 
vided, however,  that  if  the  said  election  cannot  be  conveniently 
completed  on  such  day,  the  same  may  be  adjourned,"  etc.  But 
this  provision  does  not  make  the  warden  the  judge  of  the  fact 
whether  the  time  is  or  is  not  "convenient."  The  warden  is  a 
ministerial,  not  a  judicial  officer.  His  duty  is  to  preside.  It  is 
the  convenience  of  the  citizens  which  is  to  be  consulted,  and  not 
that  of  the  warden,  and  the  citizens,  by  their  vote,  had  decided 
that  the  time  was  a  convenient  one.  The  facts  show  that  the  citi- 
zens did  not  consider  the  meeting  to  be  dissolved.  They  made 
constant  efforts  to  reorganize  it.     They  elected  two  wardens,  and 


BREWSTER,    PET.  —  WARD  3  —  1851.  83 

sent  twice  for  a  Justice  of  the  Peace.     It  is  evident  that  they  re- 
garded the  meeting  as  still  in  existence. 

2.  Another  objection  raised  by  the  remonstrants  to  the  legality 
of  the  proceedings  at  the  first  meeting  is,  that  the  clerk  had  no 
authority  to  preside  for  the  choice  of  a  warden  or  moderator  pro 
tempore.,  because,  this  being  the  annual  meeting,  he  could  preside 
for  such  purpose  only  "at  the  opening  thereof."  The  original 
Charter  of  the  city  provides  (Sec.  3)  that,  "if  at  the  opening  of 
any  annual  meeting  the  warden  of  any  ward  shall  not  be  present, 
the  clerk  shall  call  the  citizens  to  order  and  preside  at  such  meet- 
ing until  a  warden  shall  be  chosen."  If  at  any  other  meeting  the 
warden  be  absent,  the  clerk  is  to  preside  until  a  moderator  or 
warden  pro  tempore  shall  be  chosen,  etc.  The  Act  of  1845, 
Ch.  217,  Sect.  3,  provides,  however,  that,  "in  case  of  the  ab- 
sence of  any,  or  either,  of  the  ward  officers  at  any  meeting  for 
elections  or  other  purpose,  such  office  may  be  filled  pro  tempore 
by  the  legal  voters  present,"  etc.  Taking  this  statute  in  connec- 
tion with  the  Charter,  the  undersigned  are  of  opinion  that  it  is 
the  duty  of  the  clerk  to  preside  at  any  meeting  in  the  absence  of 
the  warden,  whether  at  the  "opening"  of  the  meeting  or  not. 
Statutes  are  to  be  construed  according  to  the  intention  of  the 
Legislature,  and  if  they  are  passed  to  remedy  a  certain  mischief 
thejT  are  to  be  so  construed  as  to  have  that  effect.  The  Legisla- 
ture intended  to  meet  the  case  of  the  absence  of  the  warden. 

3.  Another  objection  of  the  remonstrants  is,  that  the  cleric  was 
legally  incompetent  to  preside  for  the  purposes  of  an  adjourn- 
ment. 

This  is  the  point  upon  which  the  chief  difference  of  opinion 
arises  between  members  of  the  committee  ;  but  after  a  most  care- 
ful consideration  of  the  subject  the  undersigned  are  of  the  opinion 
that  the  clerk  had  the  power  in  this  case  to  put  a  motion  to  ad- 
journ the  meeting  of  December  9,  and  that  the  said  meeting  was 
properly  and  legally  adjourned. 

It  will  be  perceived  from  the  statement  of  the  facts  that  the 
clerk  left  the  meeting,  considering  it  dissolved,  as  he  says,  and 
after  the  absence  of  some  thirty  minutes  returned  to  the  ward- 
room, and,  at  the  urgent  request  of  several  persons,  consented  to. 
put  two  motions,  one  to  adjourn  without  day,  and  the  other  to 
adjourn  to  the  following  evening  at  6  o'clock.  The  clerk  has 
recorded  these  proceedings  which  took  place  after  his  return, 
with  a  qualification,  however,  that  he  did  not  understand  it  to  be 
a  part  of  "  his  required  record."  Whatever  might  have  been  the 
understanding  of  the  clerk,  the  undersigned  are  clearly  of  the 
opinion  that  the  clerk  must  be  considered,  when  he  returned  to 
the  ward-room,  as  returning  to  his  duty,  and  as  acting  officially  in 
all  which  he  subsequently  did.  The  question  is,  whether  any  of 
such  acts  were  illegal. 

In  order  fully  to  understand  the  relative  duties  of  the  warden 
and  clerk,  let  us  look  at  the  Charter.  The  Charter  requires  the 
election  of  a  warden,  whose  duty  it  shall  be,  among  other  things, 
"to  preside  at  all  meetings  of  the  citizens  of  the  ward,  and  to 
preserve  order  therein."     It  also  provides  for  the  election  of  a 
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clerk,  one  part  of  whose  duty  it  is,  in  case  of  the  absence  of  the 
warden  at  the  opening  of  the  annual  meeting,  "  to  call  the  citizens 
to  order,  and  preside  until  a  warden  is  elected  by  ballot ;  "  and  in 
case  of  the  absence  of  the  warden  at  any  other  meeting,  to  pre- 
side until  a  moderator  or  warden  pro  tempore  shall  be  chosen.  It 
is  made  the  duty  of  the  warden,  with  the  inspectors,  to  receive, 
sort,  and  count  the  votes  at  all  elections  ;  and  for  this  purpose  the 
Charter  requires  that  the  warden,  clerk,  and  inspectors  shall  be 
sworn  faithfully  and  impartially  to  discharge  their  several  duties 
relative  to  all  elections.  The  charter  also  confers  full  power  and 
authority  upon  the  warden,  "or  other  presiding  officer,"  to  pre- 
serve order  and  decorum  in  the  meetings  of  the  ward,  and  to  re- 
press all  riotous,  tumultuous,  and  disorderly  conduct  therein.  It 
provides,  further,  in  regard  to  the  election  of  the  members  of  the 
Common  Council,  which  is  to  be  made  at  the  annual  meeting, 
"that  if  the  said  elections  cannot  conveniently  be  completed  on 
such  day,  the  same  may  be  adjourned  to  another  day  for  that  pur- 
pose, not  longer  distant  than  three  da3's." 

Upon  these  provisions  the  undersigned  have  come  to  the  follow- 
ing conclusions :  By  making  it  the  duty  of  the  warden  to  pre- 
side at  all  meetings,  and  by  prescribing  the  mode  of  choosing  a 
warden  pro  tempore,  whenever  the  warden  is  absent  from  any 
meeting,  the  Charter  evidently  requires  that  all  the  proper  busi- 
ness of  the  ward  shall  be  transacted  under  the  presidency  of  a 
warden.  This  is  particularly  true  of  elections,  because  it  is  pro- 
vided that  the  warden  and  inspectors  shall  receive,  sort,  and 
count  the  votes,  and  they  shall  bo  under  oath  touching  their  dut}T 
at  all  elections.  If  the  warden  should  be  absent  at  any  meeting, 
when  an  election  was  to  take  place,  or,  in  the  course  of  any  such 
meeting,  should  absent  himself  for  any  cause,  the  meeting  cannot 
legally  proceed  with  the  election  until  a  warden  pro  tempore  has 
been  chosen  and  sworn. 

The  Charter,  in  case  of  the  absence  of  the  warden,  makes  the 
clerk  the  presidiug  officer  of  the  meeting,  with  the  full  power  and 
authority  of  a  warden  to  preserve  order  and  decorum  thei'ein, 
for  the  purpose  of  choosing  a  warden  pro  tempore,  and  "  until  such 
warden  be  chosen."  And  it  will  be  observed  here  that  the  language 
of  the  Charter  is  very  guarded  on  this  point  of  the  duty  of  the  clerk. 
It  says  that  he  is  to  preside  "until  a  warden  pro  tempore  is 
chosen,"  and  not  "  for  the  purpose  of  choosing  a  warden," 
evidently  implying  that  he  is  to  do  all  which  the  warden,  if  pre- 
siding, could  do,  until  the  warden  pro  tempore  be  chosen.  The 
clerk  is  the  presiding  officer  for  this  purpose,  and  for  no  other, 
except  for  the  doing  of  that  which  is  necessarily  incident  thereto, 

hat  is,  the  doing  of  that  without  which  the  other  cannot  be  done, 
and  until  such  election  is  completed  by  the  choice  and  qualification 
of  a  warden  pro  tempore.  As  the  temporary  presiding  officer  for 
such  purpose  it  is  his  duty  to  entertain  motions  and  to  put  them  to 
vote  in  the  meeting,  relative  to  any  matter  which  may  be  legally 
transacted  by  the  ward  whilst  he  is  thus  presiding.  As  an  elec- 
tion cannot  legally  be  proceeded  with,  in  the  absence  of  the  warden, 

until  a  warden  pro  tempore  has  been  chosen  and  sworn,  the  choice 
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and  qualification  of  such  warden  at  a  meeting,  when  an  election 
is  taking  place,  is  an  incident,  a  necessary  preliminary  step  to 
such  election,  and,  in  fact,  a  part  of  that  proceeding.  If  such 
election  and  qualification  of  a  warden  pro  tempore  is  an  incident 
to,  and  part  of  the  proceedings  for,  the  election,  then,  if  the 
taking  of  this  preliminary  step,  the  election  of  a  warden  pro  tern* 
pore,  cannot  conveniently  be  completed  on  the  day  of  the  annual 
election,  the  meeting  may  be  adjourned  for  that  purpose,  as  well 
as  because  the  election  itself  cannot  conveniently  be  completed  on 
that  day.  Whether  the  election  can  or  cannot  be  completed  on 
the  same  day  is  for  the  meeting  to  determine,  according  to  their 
discretion,  and  in  reference  to  which  their  determination  is  con- 
clusive. In  other  words,  the  citizens  have  a  right  to  adjourn  at 
their  pleasure  within  the  limits  prescribed  by  the  Charter.  If  the 
annual  meeting  could  be  legally  adjourned  for  the  purpose  of 
completing  the  election  of  Conncilmen,  or  the  doing  of  any  act 
necessarily  incident  thereto,  to  wit,  the  choice  and  qualification 
of  a  warden  pro  tempore,  then  it  was  the  duty  of  the  clerk  pre- 
siding to  entertain  and  put  motions,  and  declare  votes,  relating 
to  any  such  proceedings,  and  a  vote  of  the  meeting,  under  such 
circumstances,  must  be  as  binding  as  if  a  warden  pro  tempore 
were  then  presiding.  A  vote  to  adjourn  is  not  the  doing  of  any 
business,  but  the  suspension  of  all  business  for  the  time  being,  the 
adjourned  meeting  being  nothing  more  nor  less  than  the  same 
meeting,  and  the  Charter  does  not  say  affirmatively  that  the 
meeting  shall  not  be  adjourned  until  a  warden  pro  tempore  has 
been  chosen.  If  the  meeting  could  not  legally  adjourn  before  the 
election  and  qualification  of  a  warden  pro  tempore,  then  it  might 
not  be  in  the  power  of  the  meeting  to  adjourn  at  all,  because 
there  might  not  be  any  one  preseut  who  would  accept  the  office, 
and  thus  an  election  might  be  altogether  defeated ;  a  result,  cer- 
tainly, which  might  be  provided  by  the  Charter,  but  which  we 
should  only  look  for  in  express  words  or  some  inevitable  im- 
plication. 

We  conclude,  then,  that  the  choice  and  qualification  of  a  warden 
was  a  necessary  part  of  the  election  of  Common  Councilmeu,  and 
that,  if  the.  meeting  were  of  opinion  that  this  could  not  con- 
veniently be  completed  on  that  day,  they  might  adjourn,  for  the 
purpose  of  completing  it,  to  another  clay.  This  was  the  precise 
position  of  things  on  the  clay  of  this  meeting.  The  meeting  had 
chosen  a  warden,  and,  before  qualifying  him,  they  proposed  to 
adjourn,  for  the  purpose  of  completing  the.  election,  till  the  next 
evening.  Most  clearly  they  had  the  right  to  do  this  ;  and,  in  the 
judgment  of  the  undersigned,  the  clerk  then  presiding  had  the 
right  to  put  the  motion.  It  may  be  said,  in  reply  to  a  part  of 
the  above  suggestions,  that  the  language  of  the  charter  is,  that  the 
clerk  is  to  preside  until  the  warden  is  chosen,  the  word  "qualified" 
not  being  used,  and  that  the  warden  in  this  case,  having  been 
chosen,  though  not  qualified,  the  power  of  the  clerk  to  preside 
ceased.  But  the  undersigned  cannot  believe  that  the  omission  to 
use  the  words  "and  qualified"  in  that  connection  can  give  any 
color  to  such  objection.     The  warden  cannot,  of  course,  act  until 
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he  is  sworn.  If,  then,  the  clerk  must  cease  lo  act  because  the 
warden  is  chosen  merely,  it  will  follow,  as  a  necessary  conse- 
quence, that  the  meoting,  during  the  interval  between  the  choice 
and  qualification  of  the  warden  would  be  without  a  presiding 
officer,  —  a  result,  certainly,  which  we  think  could  never  have  been 
intended.  It  is  true  that  the  charter  provides  that  the  oath 
may  be  administered  by  the  clerk  of  the  ward,  and  it  is  also  true 
that  the  charter  intends  that  the  business  of  choosing  and  qualify- 
ing the  warden  pro  tempore  should  not  be  delayed.  But  the  pro- 
vision is  imperative.  It  is  only  for  convenience,  provided  that  no 
justice  of  the  peace  is  present ;  and  if  it  were  imperative  many 
questions  might  arise  between  the  time  of  the  choice  of  a  warden 
and  the  time  of  his  qualification,  which  would  necessarily  require 
the  presence  and  action  of  a  presiding  officer.  For  example, 
suppose,  after  the  choice  of  a  warden,  and  before  his  qualification, 
some  citizen  of  the  ward  should  raise  the  objection  that  such 
warden,  so  chosen,  was  not  legally  chosen,  because  he  was  not  a 
resident  of  the  ward,  and  should  object,  for  such  reason,  to  his 
being  qualified.  A  discussion  arises  upon  this  objection,  and  it 
becomes  necessary,  perhaps,  to  have  testimony  on  this  point.  If 
the  clerk  can  no  longer  preside  because  the  warden  is  chosen, 
and  the  warden  cannot  act  because  he  is  not  qualified,  who  shall 
entertain  the  numerous  motions  which  must  necessarily  arise  in 
this  state  of  the  case?  Or,  again,  suppose  that  it  should  be 
impossible  to  procure  testimony  upon  the  point  at  that  time,  and 
an  adjournment  should  become  necessary,  could  not  the  citizens 
adjourn  for  such  purpose,  and  could  not  the  clerk,  in  such  case, 
put  the  motion  so  to  adjourn?  Or  suppose,  again,  that  an 
adjournment  should  be  moved  for  fifteen  minutes  in  order  to  pro- 
cure the  attendance  of  a  justice  of  the  peace,  or  for  any  other 
purpose,  either  before  or  after  the  choice  of  a  warden,  could  not 
the  clerk  put  such  a  motion?  And  if  his  right  is  admitted  for 
this  purpose  it  must  be  so  for  an  adjournment  for  a  longer  time, 
even  till  another  day.  In  illustration  of  the  general  power  of  a 
clerk  to  adjourn— and  the  cases  seem  sufficiently  analogous  for 
the  illustration  to  he  in  point  —  the  undersigned  would  call  at- 
tention to  the  fact  that,  during  the  session  of  Ihe  Legislature  of 
of  this  Commonwealth  in  1843,  the  clerk  of  the  House  of  Repre- 
sentatives presided  for  four  successive  days,  until  the  choice  of  a 
speaker,  moving  an  adjournment  from  day  to  day,  and  having  all 
the  powers  which  the  speaker  could  have  had  if  presiding.  On 
another  occasion,  in  the  absence  of  the  speaker,  the  chair  was 
occupied  by  the  same  clerk  during  the  whole  day  and  until  the 
next  clay,  and,  while  it  was  so  occupied,  a  United  States  senator, 
Hon.  John  Davis,  was  chosen  on  the  part  of  the  House. 

The  adjournment  being,  then,  legal  and  proper,  in  the  judgment 
of  the  undersigned,  we  come  to  the  proceedings  of  the  adjourned 
meeting  on  the  succeeding  evening.  It  appears  from  the  evidence 
that  no  one  of  the  ward  officers  was  present,  and  the  remonstrants 
object  to  the  proceedings  of  the  meetings,  that  they  were  illegal, 
because  thei'e  was  present  no  chosen  or  sworn  warden  or  clerk, 
and  no  person  authorized  to  call  to  order  or  begin  any  proceedings 
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thereat.  The  Act  of  1845,  Ch.  217,  Sect.  3,  provides,  "  that  in  case 
of  the  absence  of  any  or  either  of  the  ward  officers  at  any  meeting 
for  elections  or  other  purposes,  such  office  may  be  filled  pro  tempore 
by  the  legal  voters  present,  which  may  be  done  by  nomination  or 
hand  vote,  if  the  voters  present  so  determine.  "  In  the  opinion  of 
the  undersigned,  this  act  provides  for  a  case  like  the  present, 
where  all  the  ward  officers  are  absent.  The  terms  "  any  or  cither" 
may  be  so  extended  as  to  embrace  "  all ;  "  and,  keeping  in  view  the 
object  of  this  act,  this  construction  seems  the  more  reasonable. 
At  this  adjourned  meeting  the  sitting  members  were  elected  by  a 
majority  of  the  legal  voters  present,  and  have  presented  their  cer- 
tificates of  such  election. 

There  are  other  considerations  which  suggest  themselves  to  the 
undersigned  regarding  the  burden  of  proof  in  this  case,  and  the 
necessity  devolving  upon  the  remonstrants  to  present  a  case  free 
from  all  doubt  as  to  the  construction  of  the  charter,  in  order  to 
outweigh  the  presumptive  evidence  of  title  which  the  sitting  mem- 
bers have  presented.  But  they  will  not  dwell  upon  these.  They 
desire,  also,  to  be  understood  as  expressing  no  opinion  upon  the 
legality  of  the  elections  of  warden  and  inspectors  at  this  adjourned 
meeting,  as  other  questions  intervene  which  place  those  elections 
upon  different  grounds  from  the  elections  of  the  Com  non  Council- 
men,  inasmuch  as  the  charter  seems  only  to  provide  for  an  ad- 
journment in  the  event  of  no  choice  of  members  of  the  Common 
Council.  Upon  a  careful  consideration  of  the  whole  case  the  un- 
dersigned are  of  the  opinion  that  Messrs.  Andrew  Abbot  and 
Thomas  Sprague  are  entitled  to  their,  seats  in  this  body. 

Mr.  Jewell  presented  the  views  of  the  dissenting  minority  in  a 
report  which,  after  reciting  the  facts  in  the  identical  language  of 
the  statement  in  the  report  of  the  majority,  continued  :  — 

In  view  of  these  facts,  several  questions  of  great  importance 
present  themselves,  and  as  these  questions  concern  the  power  of 
ward  officers,  we  have  given  them  the  more  attention  inasmuch 
as,  independent  of  the  matter  now  before  the  committee,  they  pos- 
sess a  permanent  interest. 

The  first  is,  whether  it  is  competent  and  lawful  for  the  clerk  of 
a  ward,  in  the  absence  of  the  warden,  to  preside  over  a  ward  meet- 
ing for  the  purpose  of  an  adjournment. 

And,  second,  whether,  admitting  the  meeting  of  December  9 
to  have  been  legally  adjourned,  the  question  of  adjournment  hav- 
ing been  put,  and  the  adjournment  declared  by  the  clerk,  the  or- 
ganization of  the  meeting  of  December  10  was  legal.  Or,  in 
other  words,  whether  at  a  meeting  of  a  ward  in  this  city,  no  officer 
of  the  ward  authorized  to  preside  being  present,  it  is  competent 
and  lawful  for  the  citizens  assembled  to  organize  themselves  by 
the  choice  of  a  warden  pro  tempore,  and  subsequently  of  a  clerk 
and  inspectors  pro  tempore. 

And,  third,  whether  in  the  present  case,  a  warden  pro  tempore, 
having  in  fact  been  chosen  by  the  meeting  of  December  9,  and 
having  signified  his  acceptance  of  the  office  and  his  readiness  to 
take  the  oath  of  office,  and  be  qualified  therefor,  in  the  absence  of 
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the  warden  and  clerk,  but  not  having  been  in  fact  sworn,  tbe  clerk 
upon  his  return  had  power  to  preside  for  the  purpose  of  receiving 
a  motion  to  adjourn  and  declaring  an  adjournment. 

It  should  be  premised  that  the  questions  now  to  be  considered 
arise  under  the  charter  of  the  city,  and  are  to  be  decided  upon 
that  instrument  alone.  Towns  seem  to  have  existed  from  the 
earliest  history  of  New  England,  and  their  existence  is  recognized 
by  the  original  constitution  of  the  Commonwealth;  but  no  cities 
were  incorporated  until  a  period  long  subsequent  to  the  revolution. 
By  the  law  of  England  the  king  alone  had  authority  to  make  a 
corporation  by  charter.  At  the  revolution  all  the  powers  vested 
in  the  king  became  vested  in  the  people,  and,  among  them,  the 
power  to  create  municipal  corporations.  In  the  constitution,  as  orig- 
inally adopted,  no  such  corporations  are  recognized  except  towns  ; 
and,  until  the  articles  of  amendment  were  adopted  in  1821,  no 
power  existed  in  the  Legislature  to  erect  or  constitute  a  city  gov- 
ernment. By  the  second  article  of  amendment  then  passed,  it  is 
provided  that  "  The  General  Court  shall  have  full  power  and  au- 
thority to  erect  and  constitute  municipal  or  city  governments  in 
any  corporate  town  or  towns  in  this  Commonwealth,  and  to  grant 
to  the  inhabitants  thereof  such  powers,  privileges,  and  immunities, 
not  repugnant  to  the  constitution,  as  the  General  Court  shall  deem 
necessary  or  expedient  for  the  government  thereof,  and  to  pre- 
scribe the  manner  of  calling  and  holding  public  meetings  of  the 
inhabitants  in  wards  or  otherwise  for  the  election  of  offi  ers  under 
the  constitution,  and  the  manner  of  returning  the  votes  given  at 
such  meetings."  It  will  be  seen  that  the  extraordinary  powers 
implied  in  the  grant  of  a  city  charter  were  considered  as  remaining 
in  the  people,  and  not  belonging  to  the  General  Court  until  this 
provision  was  adopted.  A  city  charter  was  to  confer  great 
powers,  to  give  great  privileges,  to  furnish  great  immunities  be- 
yond those  enjoyed  by  towns.  Hence  the  necessity  that  the  Gen- 
eral Court  should  be  authorized  to  grant  such  powers,  privileges, 
and  immunities,  and  to  be  authorized  to  prescribe  the  manner  of 
calling  and  holding  public  meetings  of  the  inhabitants  in  wards  or 
otherwise.  The  powers  enjoyed  by  cities  being  thus  extraordi- 
nary, and  in  derogation  of  the  rights  of  towns,  are,  it  is  evident, 
to  be  confined  within  the  grant,  and  limited  within  the  prescrip- 
tions. They  are  not  to  be  extended  by  construction.  Such 
powers  as  the  General  Court  have  not  expressly  granted,  it  must 
be  presumed  they  meant  to  withhold. 

In  the  charter  the  rights  and  duties  of  the  officers  of  a  ward  are 
clearly  defined.  By  the  third  section  it  is  enacted  that  "  it  shall 
be  the  duty  of  such  warden  to  preside  at  all  meetings  of  the  citi- 
zens of  such  ward,  to  preserve  order  therein  ;  it  shall  be  the  duty 
of  such  clerk  to  make  a  fair  and  true  record,  and  keep  an  ex- 
act journal  of  all  acts  and  votes  of  the  citizens  at  such  ward  meet- 
ings, to  deliver  over  such  records  and  journals,  together  with  all 
other  documents  and  papers  held  by  him  in  his  said  capacity,  to 
his  successor  in  office  "  It  is  made  the  duty  of  the  warden  and 
inspectors  in  each  ward  to  receive,  sort,  count,  and  declare  all  votes 
on  all  elections  within  such  ward.     By  section  fourth,  the  warden, 


BREWSTER,    PET. WARD  3  1851.  89 

or  other  presiding  officer,  has  full  power  and  authority  to  preserve* 
order  and  decorum  at  a  vvaid  meeting.  The  duty  of  a  warden  is 
simply  to  preside  and  to  aid  the  inspectors  in  receiving,  sorting, 
counting,  and  declaring  votes.  The  duties  of  a  clerk  are  purely 
clerical.  He  is  to  make  a  fair  and  true  record,  and  keep  an  exact 
journal  of  all  acts  and  votes  ;  and  so  closely  is  he  confined  to  this 
duty  that  he  is  not  authorized  to  assist  to  rece've,  sort,  count,  and 
declare  the  votes,  but  that  duty  pertains  exclusively  to  the  warden 
and  inspectors.  And  an  adequate  reason  for  this  is.  that  the  rec- 
ord is  to  be  kept  by  him,  which  is  in  all  cases  prima-fcfM'e  evidence 
of  the  facts  therein  disclosed,  and  in  many  cases  is  conclusive, 
and  cannot  be  questioned.  By  the  charter,  sec' ion  third,  it  is-pro- 
vided  that,  "  if,  at  the  opening  of  any  annual  meeting,  the  warden 
of  a  ward  be  not  present,  the  clerk  of  such  ward  shall  call  the  citi- 
zens to  order  and  preside  at  such  meetings  until  a  warden  shall 
be  chosen  by  ballot ;  and  if,  at  any  other  meeting,  the  warden  shall 
be  absent,  the  clerk  shall  so  preside  until  a  moderator  or  warden 
pro  tempore  shall  be  chosen."  And  by  section  third  of  the  additional 
Act  of  1845  it  is  provided  that,  in  case  of  the  absence  of  any 
or  either  of  the  ward-officers  at  any  meeting  for  elections  or  other 
purposes,  such  office  may  be  filled  p<o  tempore  by  the  legal  voters 
present,  which  may  be  done  by  nomination  and  hand  vote,  if  the 
voters  present  so  determine. 

As  to  the  first  question  above  stated,  the  minority  of  the  com- 
mittee are  of  opinion  that,  by  the  charter  of  the  city,  the  clerk  of 
a  ward  has  power  to  preside  at  a  ward  meeting  for  one  purpose 
only,  and  that  is  the  choice  of  a  warden  pro  tempore;  and  that, 
in  point  of  time,  his  authority  to  preside  is  limited  to  the  comple- 
tion of  the  act  of  choice.  Twice  in  the  charter  mention  is  made 
of  this  extraordinary  duty  of  the  clerk,  and  in  both  cases  the  lan- 
guage is  that  the  clerk  shall  preside  "  until  a  warden  shall  be 
chosen."  The  only  business  which  it  is  competent  and  lawful  for 
the  ward  to  transact  under  the  presidency  of  the  clerk  is  to 
choose  a  warden  pro  tempore.  He  is  empowered  to  preside  for 
that  business  alone.  During  that  time  he  may  preserve  order  and 
decorum  in  the  meeting,  but  the  only  business  lawful  is  the  choice 
of  a  warden.  Until  that  is  done  all  other  business  is  suspended. 
No  motion  is  in  order  or  can  be  lawfully  considered,  except  a  mo- 
tion to  proceed  to  the  choice  of  a  warden  pro  tempore.  If  such  a 
motion  is  passed  in  the  affirmative,  the  next  and  only  business  is 
to  determine  the  manner  in  which  the  choice  shall  be  made,  whether 
by  ballot  or  by  hand  vote.  This  being  done,  the  choice  is  to  be 
made  in  accordance  with  that  determination,  and,  the  choice  being 
made,  the  clerk  resumes  his  original  duties,  and,  as  clerk,  admin- 
isters to  the  warden-elect  pro  tempore  the  oath  of  office.  Being 
empowered  by  the  third  section  of  the  charter  to  do  this,  it  be- 
comes his  duty,  and  when  this  duty  has  been  performed  the  war- 
den may  act,  and  the  meeting  is  enabled  to  proceed  with  the  reg- 
ular business  ;  should  the  motion  to  proceed  to  a  choice  of  a 
warden  pro  tempore  be  negatived,  the  meeting  is,  in  our  judg- 
ment, thereby  dissolved  ;  it  has  refused  to  do  the  only  act  by  which 
its   existence   can   lawfully  be   continued,    and  such  a  decision  is 
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final  In  the  absence  of  the  warden  it  is  the  opinion  of  the  minority 
of  the  committee  that  the  only  alternative  for  the  meeting  is  to 
fill  such  vacancy  by  the  choice  of  a  warden  pro  tempore,  or  to  be 
dissolved  ;  and  that  a  refusal  to  do  the  former,  whether  in  the 
form  of  a  direct  refusal,  or  of  a  motion  to  dissolve,  or  to  adjourn 
without  day,  or  to  adjourn  to  a  future  day,  is  equivalent  to,  and 
in  effect  produces,  a  dissolution. 

It  is  said  that  in  parliamentary  law  "  a  motion  to  adjourn  is 
always  in  order,"  and  hence  it  is  argued  that  such  a  motion  would 
not  have  the  effect  abovo  stated ;  but  it  by  no  means  follows  that, 
although  a  motion  to  adjourn  is  in  order,  an  adjournment  is  at  all 
times  legal  The  right  of  a  meeting  to  adjourn,  and  the  time  and 
place  to  which  they  may  adjourn,  are  alike  dependent  upon  the 
constitution  and  law  by  virtue  of  whi<h  they  are  assembled. 
There  is  no  omnipotency  or  magic  in  a  motion  to  adjourn  ;  it  is 
always  subject  to  the  law  of  organization  ;  and  when  it  is  said 
that  such  a  motion  is  always  in  order,  nothing  more  is  meant,  or 
can  be  meant,  than  that  a  motion  to  adjourn  takes  priority  of  all 
other  questions,  and  must  be  first  put.  It  is  a  maxim  by  which  in 
parliamentary  heraldry  the  precedence  of  motions  is  determined. 
So  a  motion  to  amend  takes  precedence  of  the  vote  upon  the  main 
question.  But  a  motion  to  adjourn  takes  precedence  only  when 
it  is  unconnected  with  any  day  or  time  ;  it  must  be  simply  to  "  ad- 
journ." Its  only  power  as  a  privileged  motion  is  to  break  up  the 
sitting.  In  our  judgment  it  is  not  in  the  power  of  a  ward  meet- 
ing to  affect  a  valid  adjournment  in  the  absence  of  a  warden. 
Such  a  motion  may  be  put  if  the  clerk  receive  it,  and  may  pass, 
and  the  meeting  may  be  declared  adjourned  to  a  future  day ;  but 
its  legal  effect  is  to  dissolve  the  meeting,  and  any  proceedings  had 
in  pursuance  of  an  adjournment  declared  under  such  circum- 
stances are  a  nullity  and  of  no  legal  effect.  A  legal  adjournment 
can  only  be  made  when  the  warden  and  clerk  are  both  present. 
An  adjournment  could  not  be  legally  made  in  the  absence  of  the 
clerk,  so  as  to  render  valid  any  subsequent  meeting  held  in  pur- 
suance thereof,  even  if  the  warden  was  present,  as  there  would 
be  no  officer  to  make  a  record  of  the  adjournment.  A  record,  if 
made  up  by  the  clerk,  would  be,  of  course,  made  up  from  hearsay, 
or  the  relation  of  some  person  who  was  present.  But  the  record 
must  be  made  up  from  a  knowledge  of  the  proceedings,  personal 
and  actual,  and  by  an  officer  legally  sworn  to  the  discharge  of  his 
duties.  If  a  motion  to  adjourn,  made  in  the  absence  of  the 
warden,  and  during  the  presidency  of  the  clerk,  is  or  can  be  legal, 
the  same  motion  might  be  equally  well  made  in  the  absence  of  both 
those  officers.  Who,  in  such  case,  could  make  up  the  record  so  as  to 
give  validity  to  a  subsequent  meeting  held  in  pursuance  of  such  an 
adjournment  ?  If  the  motion  to  adjourn  is  rendered  lawful  because 
it  is  inconvenient  or  impossible  to  elect  a  warden  pro  tempore,  or 
for  any  other  reason,  the  same  reasons  would  give  validity  to  an 
adjournment  made  in  the  absence  of  a  clerk,  or  of  both  warden 
and  clerk.  In  the  absence  of  the  clerk  the  proceedings  of  the 
meeting  are  suspended  until  a  clerk  pro  tempore  is  chosen  and 
qualified,  and  at  such  a  juncture  it  is  the  du'y  of  the  warden  to 
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inform  the  meeting  of  the  vacancy,  and  that  the  choice  of  a  clerk 
is  necessary.  If  the  meeting  refuse  to  make  such  a  choice,  a  dis- 
solution necessarily  takes  place.  A  motion  to  adjourn,  if  made 
and  carried,  would  produce  the  same  effect.  Upon  the  absence  of 
the  warden  and  clerk,  if  it  be  possible  in  any  way  to  reorganize 
the  meeting,  the  first  business  is  the  choice  and  qualification  of  a 
clerk  pro  tempore,  who  should  then  preside  during  the  choice  of  a 
warden  pro  tempore,  and  duly  qualify  him,  and  the  organization 
would  then  be  complete.  During  these  proceedings  no  legal  ad- 
journment could  be  made ;  by  legal  adjournment  we  meau  an 
adjournment  which  could  give  validity  to  any  proceedings  had  in 
pursuance  thereof.  The  minority  of  the  committee  arc  of  opinion, 
for  the  reasons  stated,  that,  in  the  absence  of  the  warden,  the  clerk 
of  a  ward  has  no  power  to  preside  for  the  purpose  of  an  adjourn- 
ment ;  and  that  any  proceedings  had  at  a  meeting  held  in  pursu- 
ance of  such  an  adjournment  are  void. 

As  to  the  second  question  arising,  as  before  mentioned,  the 
minority  of  the  committee  do  not  feel  called  upon  to  express  a 
decided  opinion,  since,  in  whichever  way  it  may  be  determined, 
the  result  to  which  they  have  come  would  not  be  affected. 

For,  if  it  be  denied  that,  in  the  absence  of  the  warden  and  clerk, 
the  citizens  of  a  ward,  legally  assembled,  have  power  to  choose  a 
warden  and  subsequently  a  clerk  pro  tempore,  and  proceed  with 
the  meeting,  then  it  must  be  conceded  that  the  meeting  of  Decem- 
ber 10  was  not  legally  organized,  and  all  proceedings  then  had 
were  a  nullity.  From  considerations  already  submitted  there  is 
great  doubt  whether  in  such  case  the,  clerk  pro  tempore  is  not  the 
first  officer  to  be  chosen,  in  order  to  the  validity  of  the  proceedings. 
It  would  seem  that  the  first  business  is  to  provide  an  officer  who 
shall  keep  a  record  of  the  doings  ;  otherwise,  as  in  the  present  case, 
a  clerk  would  be  compelled  to  make  up  an  essential  part  of  his 
record  from  the  information  of  others,  a  proceeding  of  very 
doubtful  validity.  It  is  believed  that  in  moneyed  corporations  the 
clerk  is,  in  practice,  always  chosen  first.  If  it  be  admitted  that 
the  citizens  of  a  ward,  in  the  absence  of  the  warden  and  clerk, 
have  the  power  to  oi'ganize  by  electing  ward  officers  pro  tempore, 
it  must  be  conceded  that  the  citizens  assembled  on  Monday, 
December  9,  had  the  right,  after  the  retirement  of  the-  warden 
and  clerk,  to  proceed  and  choose  a  warden  and  clerk  pro  tempore. 
As  the  warden  was  in  this  case  also  chosen  first,  the  objection  is 
the  same  to  this  choice  as  to  that  of  the  meelinsr,  December  10,  and 
no  greater ;  and  if  this  proceeding  was  invalid,  the  latter  was 
invalid  also. 

And  the  minority  of  the  committee  are  of  opinion,  as  to  the  third 
question  stated,  that,  Mr.  Jepson  having  been  chosen  to  the  office 
of  warden  pro  tempore,  and  having  signified  his  acceptance  of  the 
same,  and  his  readiness  to  perform  the  duties  and  to  take  the  oath 
of  office,  the  clerk,  upon  his  return  to  the  ward-room,  did  not  find 
the  circumstances  existing  under  which,  by  Charter  of  the  city,  he 
had  the  right  to  preside  for  any  purpose.  There  was  then  no  va- 
cancy in  the  office  of  warden.  Nuch  an  officer  had  been  chosen 
and  was  present.     The  office  was  full.     It  was  not  in  the  power  of 
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the  meeting  to  set  aside  the  choice  of  Mr.  Jepson  and  select 
another.  By  the  choice  and  by  his  acceptance  he  had  acquired  a 
right  to  the  office  of  warden  pro  tempore,  and  nothing  but  his  resig- 
nation or  abdication,  or  the  return  of  the  warden,  or  the  dissolu- 
tion of  the  meeting  could  deprive  him  of  it.  The  return  of  the 
clerk  merely  could  not  oust  him  from  his  office.  The  right  of  the 
clerk  to  preside  upon  his  return  to  the  meeting  would  certainly  be 
no  greater  than  it  would  have  been  if  he  had  remained  and  pre- 
sided during  the  election  of  a  warden  pro  tempore.  In  that  case, 
after  he  had  declared  the  choice  of  the  meeting,  he  would  have 
been  functus  officio;  his  duty  as  a  presiding  officer  would  have  been 
discharged,  and  nothing  would  have  remained  for  him  to  do  to 
render  the  organization  complete  but  to  administer  to  the  warden- 
elect  the  oath  of  office.  This  it  was  in  his  power  to  do  ;  the  Char- 
ter expressly  gives  him  the  authority  ;  and,  it  being  in  his  power, 
it  was  clearly  his  duty.  By  the  third  section  of  the  Act  of  1845  it 
is  expressly  enacted  that  it  shall  be  the  duty  of  all  ward  officers 
authorized  to  act  at  elections  to  attend  and  perform  their  respec- 
tive duties,  and  if  a  clerk,  by  a  neglect  or  refusal  to  perform  his 
duty  to  administer  the  oath  of  office  to  the  warden-electpro  tempore 
might  perpetuate  his  own  power  to  preside  over  the  meeting,  he 
would  be  able  not  only  to  set  at  naught  the  law,  but  set  at  defi- 
ance the  majority  of  the  meeting,  and  defeat  the  objects  for  which 
they  were  assembled.  In  the  present  case,  upon  the  return  of  the 
clerk  to  the  meeting,  nothing  remained  for  him  to  do  but  to  qualify 
the  warden-elect  pro  tempore  by  administering  the  oath  of  office. 
This  he  failed  to  do  ;  but,  at  the  request  of  many  persons  present, 
he  acted  as  presiding  officer  to  put  a  question  for  adjournment. 
This,  it  seems  to  us,  he  had  no  right  to  do.  The  case  in  which  the 
Charter  gave  him  the  right  to  preside  did  not  exist  To  sustain 
this  act  of  the  clerk  it  is  urged  that  the  Charter  intends  and  means 
by  "  chosen,"  chosen  and  qualified.  Why,  then,  is  not  that  inten- 
tion expressed  in  terms? 

To  determine  whether  this  is  the  meaning,  we  may  find  light, 
and  we  think  sufficient,  in  the  Constitution  of  the  Commonwealth 
and  in  the  Charter  of  the  city.  By  the  tenth  article  of  amendment 
to  the  Constitution  it  is  provided  that  "  the  governor,  lieutenant- 
governor,  and  counsellors  shall  hold  their  respective  offices  for  one 
year  next  fo'louing  the  first  Wednesday  in  January,  and  until 
others  are  chosen  and  qualified  in  their  stead."  So  all  the  State 
officers  for  the  year  in  which  the  article  was  passed  are  w'  to  hold 
their  respective  offices  until  others  are  chosen  and  qualified  in 
their  stead,  and  no  longer."  By  the  fourth  section  of  the  Act  of 
1845  it  is  provided  that,  in  case  of  the  non-election  of  a  mayor, 
the  chairman  of  the  Board  of  Aldermen  shall  discharge  all  the 
duties  incumbent  on  the  mayor  of  the  city,  etc  ,  until  a  mayor 
shall  be  chosen  and  duly  sworn  to  the  discharge  of  bis  duties. 
Thus  by  the  fundamental  organic  law  of  the  Commonwealth  a 
distinction  is  nude  between  the  choice  of  an  officer  and  his  quali- 
fication. The  word  "  chosen"  by  no  means  implies  qualification, 
and  is  expressive  of  an  act  of  the  meeting.  The  qualification  is 
an  act  to  be  done  subsequently,  and.  is  to  be  performed,  not  by 
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the  meeting,  but  by  the  clerk,  or  in  his  absence  by  a  Justice  of 
the  Ponce.  The  choice  is  independent  of  the  qualification.  The 
laws  intend  and  expect  that  every  officer  will  perform  his  duty. 
They  are  enacted  upon  that  supposition  ;  and,  as  it  is  the  duty 
of  the  clerk  to  qualify  the  warden  pro  tempore,  he  should  imme- 
diately perform  that  duty,  and  no  delay  of  any  practical  impor- 
tance would  take  place.  In  the  present  case  there  was  no  ne- 
cessity for  the  clerk  to  preside.  A  warden  was  chosen,  and  had 
accepted  the  office,  and  was  ready  to  take  the  oath,  and  the  ad- 
ministration of  the  oath  would  have  occupied  less  time  than  the 
putting  of  the  question  to  adjourn.  This  distinction  between  the 
choice  and  qualification  of  an  officer  is  recognized  not  only  by 
the  Constitution,  but  by  the  Charter  itself.  The  same  distinction 
is  made  in  the  judicial  decisions  of  England  and  this  country,  and 
the  minority  of  the  committee  do  not  consider  it  out  of  place  in 
their  report  to  insert  the  language  of  the  courts  upon  this  subject. 
In  a  case  reported  in  Modern  Reports,  Vol.  II.,  p.  122,  Lord 
Chief-Justice  Hale  said:  "An  investiture  does  not  make  an 
officer  when  he  is  created  by  patent,  but  he  is  an  officer  presently. 
A  person  is  an  officer  before  he  is  sworn."  So  in  a  case  decided 
in  New  Hampshire  in  which  the  decision  above  quoted  is  cited 
as  authority  (2  N.H.  Rep.  202),  Mr.  Justice  "Woodbuiy,  now  of 
the  Supi'eme  Court  of  the  United  States,  said,  in  giving  the  opin- 
ion of  the  Court:  "  On  general  principles,  the  choice  of  a  person 
to  fill  an  office  constitutes  the  essence  of  his  appointment.  After 
the  choice,  if  there  be  a  commission,  an  oath  of  office,  or  any 
ceremony  of  inauguration,  these  are  forms  only,  which  may  or 
may  not  be  necessary  to  the  validity  of  any  act  under  the  appoint- 
ment according  as  usage  or  positive  statute  may  or  may  not 
render  them  indispensable." 

The  minority  of  the  committee  are  fully  of  opinion  that,  even 
if  the  cleik  of  a  ward  should  be  thought  to  have  power  to  pre- 
side at  a  ward  meeting  for  the  purpose  of  an  adjournment  uncLr 
any  circumstances,  yet,  that  in  the  present  case  that  power  did 
not  exist,  and  that  at  the  time  when  the  clerk  put  the  motion  and 
declared  the  adjournment,  he  had  not  the  power  to  preside  for  any 
purpose  whatever,  and  that  the  meeting  held  December  10,  pur- 
suant to  that  adjournment,  was  illegal  and  that  all  the  proceed- 
ings then  had  were  void.  And  that,  as  Messrs.  Sprague  and 
Abbott  were  elected  at  a  meeting  illegally  holden,  they  are  not 
entitled  to  seats  in  this  Council.  They  submit  the  accompanying 
resolution  :  — 

Resolved,  That  Thomas  Sprague  and  Andrew  Abbott  have  not  been  duly 
elected  members  of  this  Council,  and  are  not  entitled  to  seats  therein. 

The  report  of  the  minority  was  accepted  and  the  resolution 
adopted,  February  27,  by  a  vote  of  33  yeas,  7  yeas.  (C.  C. 
Records,  Vol.  XIII.,  p.  256.) 
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1853. 

George  L.  Blaney  et  al.,  Petitioners.  —  Ward  3. 

Committee  on   Elections.  —  Messrs.    Elijah  Stearns,   Horace  A.  Breed, 
Henry  F.  Durant,  Benjamin  F.  Rdssell,  Joseph  L.  Drew. 

Documents  3  and  4 ;   January  13,  1853 ;  Report  by  Messrs.  Stearns,  Du- 
rant, and  Drew  ;  Messrs.  Russell  and  Breed  dissenting. 
Opinion  by  Peleg  W.  Chandler,   City  Solicitor. 

Irregularity — Reopening  the  polls  after  the  hour  specified  in  the  warrant.  At  a 
special  election  meeting,  called  by  warrant  in  which  the  hours  of  opening  and  closing 
of  the  polls  were  designated,  no  election  having  been  made,  and  the  polls  having  been 
reopened  after  the  hour  fixed  by  the  warrant  for  closing  the  polls,  it  was  held  that  the 
reopening  of  the  polls  was  not  in  accordance  with  the  warrant,  and  that  the  election 
then  made  was  void. 

Time  of  opening  and  closing  the  polls  —  Authority  of  Mayor  and  Aldermen  to  fix. 
The  authority  of  the  Mayor  and  Aldermen  to  fix  the  time  and  place  for  holding 
special  elections  to  fill  vacancies  includes  the  duty  of  naming  in  the  warrant  the  hours 
during  which  the  polls  shall  remain  open,  as  well  as  the  day  on  which  the  election 
shall  be  held. 

Adjournment.  A  ward  meeting  for  election  is  not  a  deliberative  body,  and  it  has 
no  power  to  adjourn  unless  such  power  is  expressly  conferred  by  law. 

The  undersigned,  a  majority  of  the  Committee  on  Elections,  to 
which  committee  was  referred  the  remonstrance  of  George  L. 
Blaney  and  others  against  the  right  of  Messrs  Mical  Tubbs,  John 
C.  Tucker,  and  Thomas  M.  Simpson,  to  their  seats  as  members 
of  the  Common  Council  from  "Ward  Three,  submit  the  following 
report :  — 

The  committee,  having  given  due  notice  to  the  sitting;  members 
and  to  the  remonstrants,  have  met  the  parties,  hetrcl  their  re- 
spective allegations,  proofs,  and  arguments,  and  duly  considered 
tlie  same.  The  facts  in  relation  to  which  there  is  no  dispute  re- 
specting the  elections  in  Ward  Three  are,  that  at  the  annual  elec- 
tion, on  the  13'h  of  December  last,  one  member  only  of  the 
Common  Gounod  was  chosen  ;  the  meeting  was  then  dissolved. 
On  the  17th  of  December  a  warrant  was  issued  by  the  Mayor  and 
Aldermen,  of  which  the  following  is  a  copy  :  — 

[The  warrant  is  in  the  usual  form,  calling  the  meeting  for  elec- 
tion, December  24,  the  polls  to  open  at  12  o'clock  noon,  and  re- 
main open  until  4  o'clock  P.M.] 

On  the  24th  of  December  a  meeting  of  the  legal  voters  of  Ward 
Three  was  held  pursuant  to  this  warrant.  The  polis  were  opened 
at  12  o'clock  noon,  and  closed  at  4  F\M.  The  votes  were  then 
examined,  and  it  was  declared  that  there  was  no  election  of  mem- 
bers for  the  Common  Council.  At  about  half-past  four  o'clock, 
upon  motion  of  one  of  the  citizens,  it  was  voted  to  open  the  polls, 
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and  continue  them  open  until  six  o'clock  in  the  afternoon.  The 
polls  were  accordingly  opened  and  a  new  election  commenced,  the 
result  of  which  was  that  the  sitting  members  were  declared  elected. 
No  facts  were  in  evidence  before  the  committee  tending  to  show 
any  fraud  or  want  of  fairness  in  this  election,  and  the  single  ques- 
tion concerning  which  they  are  called  upon  to  report  is,  whether 
the  election  was  conducted  in  a  legal  manner.  Having  consid- 
ered this  question  carefully,  your  committee  are  constrained  to 
say,  that  they  can  find  no  authority  in  the  Oharter  or  ordinances  of 
the  city  by  which  this  election  can  be  sustained. 

The  first  aspect  in  which  the  case  is  presented  is  this :  The 
warrant,  of  which  a  copy  has  been  given  above,  directs  that  the 
meeting  should  commence  at  12  at  noon  and  the  polls  be  kept 
open  until  4  P.M.,  for  an  election  of  members  of  the  Common 
Council,  and  for  ward  officers.  Without  this  warrant  no  meeting 
could  be  held,  and  it  was  in  pursuance  of  this  warrant  that  the 
meeting  was  called  ;  and  yet  this  election  is  now  justified  by  a  war- 
rant the  directions  of  which  were  plainly  violated ;  for  there  is  no 
dispute  but  that  the  sitting  members  were  elected  at  a  meeting 
held,  not  between  the  hours  of  12  and  4,  but  between  half-past  4 
and  6.  The  records  of  the  meeting  were  produced  before  the  com- 
mittee, in  which  it  was  stated  that  the  meeting  was  called  in  pursu- 
ance of  a  warrant  from  the  Mayor  and  Aldermen.  The  warrant  was 
then  produced  as  the  authority  for  the  meeting,  and  the  records  were 
then  read,  by  which  it  appeared  that  the  election  which  was  legal- 
ly held  between  12  and  4,  according  to  the  explicit  directions  of 
the  warrant,  resulted  in  no  choice.  The  meeting  then  proceeded  to 
a  new  election,  which  not  only  was  not  justified  by  the  warrant,  but 
was  contrary  to  its  plain  directions.  It  is  proper  to  add  that  there 
is  no  doubt  of  the  power  of  the  Mayor  and  Aldermen  to  direct  in 
their  warrants  for  ward  meetings  the  times  of  opening  and  clos- 
ing the  polls,  for  this  is  made  their  express  duty  by  an  ordinance 
of  the  city  which  will  be  referred  to  hereafter. 

The  question  might  be  left  without  any  further  examination  were 
it  not  that  the  present  is  the  first  case  of  this  nature  which  has 
arisen,  and,  as  it  may  become  a  precedent,  it  is  desirable  that  a 
more  extended  view  of  the  question  should  be  taken.  In  deciding 
upon  all  questions  of  elections  of  our  city  officers  it  is  obvious 
that  we  must  refer  to  our  City  Charter  for  authority.  The  citizens 
of  themselves  have  no  power  to  assemble  and  elect  officers  to  con- 
trol the  affairs  of  the  city.  The  Charter  and  the  amendments  to 
it,  which  have  been  granted  by  the  Legislature  of  the  Common- 
wealth, furnish  the  only  authority  for  the  election  of  city  officers, 
and  unless  elections  are  held  according  to  the  rules  thereby  pre- 
scribed they  are  without  authority,  and  void.  In  the  Charter,  as 
originally  granted,  the  only  power  given  of  electing  members  of 
the  Common  Council  was  at  the  annual  meetings.  If  there  was  no 
election  at. the  first  ballot,  the  polls  could  again  be  opened  for  a 
new  election,  and  the  meeting  could  be  adjourned  from  day  to  day, 
not  more  than  three  days,  however.  If  there  was  no  election  at 
any  of  the  ballotings,  within  those  three  days,  there  could  be  no 
election.     In  case  of  any  vacancy  in  the  Council,  by  death  or  other- 
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wise,  there  was  no  power  given  b}r  the  original  Charter  to  fill  it ; 
and  in  case  there  was  no  election  at  the  annual  meeting,  or  at  any 
adjourned  meeting  In  Id  within  three  days  of  that  time,  there  could 
be  no  election  whatever. 

This  was  the  position  of  the  city  with  regard  to  elections  of  mem- 
bers of  the  Common  Council  until  1845,  when  the  following  Act 
was  passed  by  the  Legislature  :  — 

Whenever  it  shall  appear  to  the  mayor  and  aldermen  that  there  is  <i 
vacancy  in  either  the  Board  of  Aldermen  or  in  Common  Council,  or  in  any  of 
the  city  or  -ward  offices,  it  shall  be  the  duty  of  the  mayor  and  aldermen 
to  issue  their  warrant  for  elections  in  due  form,  to  fill  all  vacancies  in  each 
and  all  of  the  said  boards  and  offices,  at  such  time  and  place  as  in  their  judg- 
ment may  be  deemed  advisable. 

This  is  the  only  provision  which  authorizes  an  election,  except  at 
the  annual  meeting,  or  an  adjournment  of  the  annual  meeting,  and 
we  must,  of  course,  examine  its  provisions  to  see  what  is  the  extent 
of  the  authority  given  by  it  and  in  what  manner  that  authority  must 
be  exercised.  There  is  evidently  a  wide  distinction  made  between 
the  powers  given  in  relation  to  the  annual  meetings,  as  provided  for 
in  the  original  Charter,  and  the  powers  given  by  the  law  of  1845, 
in  relation  to  these  special  meetings  called  to  fill  vacancies.  The 
annual  meetings  may  be  adjourned  from  day  to  day,  but  no  such 
power  is  given  in  relation  to  these  special  meetings.  At  the  an- 
nual meetings  the  polls  may  be  opened  and  repeated  ballotings 
had  ;  but  in  relation  to  special  meetings  no  such  authority  is  given. 
The  law  of  1845,  then,  gives  no  authority  for  adjournments  and 
new  ballotings  at  a  special  meeting,  and  as  the  law  does  not  give 
this  authority  we  know  of  no  other  foundation  for  such  powers.  It 
may  be  said,  however,  that  we  are  at  liberty  to  infer  that  the  Legis- 
lature intended  that  the  same  power  should  be  given  to  a  special 
meeting  of  citizens  as  to  the  more  important  annual  meeting. 
One  answer  to  this  suggestion  might  be,  that  it  is  difficult  to  infer 
from  the  fact  that  the  Legislature  did  not  give  the  authority  that 
they  intended  to  give  it.  Another  answer  is,  that  the  Legislature, 
in  so  many  words,  gave  the  power  to  the  mayor  and  aldermen  to 
direct  as  to  the  time  and  place  of  holding  these  meetings.  From 
this  new  point  of  view,  how,  then,  does  the  election  in  Ward  Three 
stand? 

We  find  that  the  only  authority  for  calling  this  meeting  was 
given  by  the  law  of  1845,  which  gives  the  power  for  such  meet- 
ings, and  provides  that  they  shall  be  held  at  such  time  and  place 
as  the  Mayor  and  Aldermen  may  deem  advisable.  The  Mayor 
and  Aldermen  accordingly  directed  by  their  warrant  that  the 
meeting  in  question  should  be  held  between  the  hours  of  twelve 
and  four,  and  yet  this  very  warrant  is  set  up  as  the  authority  for 
a  meeting  held  between  half-past  four  and  six. 

It  has  been  doubted  whether  the  Mayor  and  Aldermen  had  the 
right  to  prescribe  in  their  warrant  the  time  of  opening  and  closing 
the  polls:  the  argument  on  the  construction  of  the  law  of  1<S45 
being  that  the  Mayor  and  Aldermen  have  the  right  to  fix  the  time 
for  holding  the  meeting,  but  not  the  particular  time  in  the  meeting 
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when  the  polls  should  be  closed.  It  might  be  enough  to  say,  that, 
as  the  warrant  is  the  only  authority  for  the  meeting  in  question, 
it  would  not  make  the  proceedings  of  that  meeting  any  more  valid 
to  show  that  the  warrant  under  which  it  was  held  is  void  or  illegal ; 
but  any  doubt  of  the  power  of  the  Mayor  and  Aldermen  in  this 
respect  will  be  removed  by  a  reference  to  the  City  Ordinance, 
which  expressly  gives  the  Mayor  and  Aldermen  the  power  to  fix 
the  time  of  opening  and  closing  the  polls. 

Your  committee  are,  for  the  foregoing  reasons,  of  the  opinion 
that  the  election  in  question  was  illegal,  and  respectfully  submit 
the  accompanying  resolution  :  — 

Resolved,  That  Mical  Tubbs,  John  C.  Tucker,  and  Thomas  M.  Simpson 
have  not  been  duly  elected  members  of  this  Council,  and  are  not  entitled  to 
seats  therein. 

Messrs.  Russell  and  Breed,  a  minority  of  the  committee,  pre- 
sented a  dissenting  report,  January  20,  as  follows  :  — 

A  minority  of  the  Committee  on  Elections,  to  whom  was  re- 
ferred the  memorial  of  George  L.  Blaney  and  others,  protesting 
against  the  right  to  seats  of  John  C.  Tucker,  Thomas  M.  Simp- 
son, and  Mical  Tubbs,  beg  leave  respectfully  to  submit  to  the 
Board  of  Common  Council  the  reason  which  leads  them,  with  all 
due  deference,  to  dissent  from  the  report  of  the  majority,  in  the 
case  of  the  election  in  Ward  Three.  They  do  this  the  more  read- 
ily from  a  belief  that  the  case  presents  a  new  question,  —  one 
never  yet  settled,  and  one  upon  which  it  is  important  that  an  un- 
equivocal decision  should  be  made.  They  do  it,  moreover,  be- 
cause, in  all  cases,  this  Board  has  the  power,  constitutionally,  to 
set  aside  the  provisions  of  law,  however  positive,  and  eject  the 
persons  returned  from  their  seats,  even  though  every  statutory 
provision  was  complied  with  in  their  election,  and  every  principle 
of  law  be  violated  by  their  expulsion.  It  is  a  matter  of  great  im- 
portance to  the  communit}'  that  this  Board  should  settle  the  ques- 
tion now  presented  upon  sound  principle,  in  order  that  their 
decision  may  hereafter  be  cited  as  a  well-established  precedent. 
And,  in  settling  this  question,  the  minority  hope  that  the  ordinary 
and  well-known  rules  that  guide  the  construction  of  other  statutes 
may  govern  this. 

The  facts  of  the  case,  as  they  appear  in  evidence  before  the 
committee,  have  been  detailed  in  the  report  of  the  majority,  in 
general  correctly.  There  was  no  dispute  that  a  meetiug  was  called 
for  the  second  Monday  in  December,  for  the  election  of  members 
of  Common  Council,  and  other  ward  officers,  as  provided  in  the 
14th  Section  of  the  City  Charter,  and  balloting  had,  which  re- 
sulted in  no  choice,  and  that  the  meeting  was  then  dissolved.  On 
the  24th  of  December  another  meeting  was  called,  to  fill  the  va- 
cancies, as  is  provided  in  the  13th  Section,  by  authority  of  Mayor 
and  Aldermen.  The  time  for  opening  and  closing  the  polls  was 
designated  (as  appears  in  the  warrant  printed  with  the  majority 
report)  at  between  the  hours  of  12  and  4  o'clock.  At  that  hour 
the  balloting  ceased,  and  at  a  quarter  before  five  the  warden  an- 
nounced the  result  of  the  voting,  there  being  no  choice  :  — 
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Whole  number  of  votes 372 

Necessary  to  a  choice  ......  187 

John  C.  Tucker 156 

Thomas  M.  Simpson 108 

Mical  Tubbs 184 

A  motion  was  then  made  by  one  of  the  citizens,  no  objection 
being  made  ox*  dissatisfaction  expressed,  or  existing,  that  the 
balloting  be  renewed  and  continued  till  six  o'clock.  A  vote  upon 
the  motion  was  taken,  thirty-eight  persons  voting  for  a  new  ballot, 
and  twenty-six  against  it.  The  voting  then  continued  till  six 
o'clock,  with  the  following  result :  — 

Whole  number  of  votes 288 

Necessary  to  a  choice          ......  145 

John  C.  Tucker 158 

Thomas  M.  Simpson 170 

Mical  Tubbs 194 

D.  Roby 110 

C.  J.  Everett 101 

C.  Dupee 96 

And  the  three  highest  having  received  a  majority  of  the  votes, 
were  declared  chosen,  and  received  their  certificates  of  election. 

It  is  conceded  by  the  memoralists  that,  at  the  second  balloting, 
everything  was  conducted  fairly  and  honestly.  And  it  is  the 
opinion  of  the  warden  of  the  ward  (as  testified  before  the  com- 
mittee) that  as  fair  and  general  an  expression  of  the  wishes  of  the 
ward  was  had  at  the  second  balloting  as  could  reasonably  be  ex- 
pected at  another  election  held  on  a  subsequent  day.  The  ballot- 
ing at  the  second  time  was  nearly  as  large  as  at  the  first.  There 
was  no  complaint  of  surprise,  and  all  parties  were  fairly  repre- 
sented, as  appears  by  the  vote  of  the  second  balloting. 

But  the  memorialists  claim  that  the  election  was  had  contrary 
to  the  provisions  of  the  Charter  of  the  city,  and  that  the  said  elec- 
tion was  illegal.  It  is  admitted  that  the  whole  question  is  but  a 
construction  of  the  Charter.  In  the  opinion  of  the  minority  of  the 
committee,  the  burden  of  proof  is  on  the  memorialists  to  show 
the  election  invalid,  —  there  b?ing  no  allegations  or  suspicion  of 
fraud  in  this  case,  or  of  any  injurious  result  arising  from  any  irregu- 
larity, if  any  may  have  been  proved  to  exist;  the  great  principle 
running  through  all  the  controverted  cases  before  the  Legislature 
of  Massachusetts  from  1782  to  1852,  inclusive,  clearly  being  that 
no  election  is  to  be  held  illegal  for  any  irregularity  or  loose  con- 
duct, in  the  absence  of  fraud  and  injurious  result  arising  there- 
from. It  is  admitted  that  there  is  no  ground  of  complaint  on  the 
merits  of  the  case,  but  simply  a  technical  question  of  construction 
of  Charter.  By  the  fourteenth  section  of  the  City  Charter  it  is 
provided,  that,  at  the  annual  election  for  city  officers,  in  case  the 
election  of  Common  Councilmen  be  not  completed  on  the  first  ballot, 
a  new  ballot  shall  be  opened  ;  and  that,  if  the  election  cannot  conven- 
iently be  completed  on  the  same  day,  the  ward  meeting  may  be 
adjourned  for  the  purpose  of  completing  the  election.  B37  the  sec- 
ond section  of  Chapter  217  of  the  Acts  of  1845  it  is  provided  that 
whenever  it  shall  appear  to  the  Mayor  and  Aldermen  that  there  are 
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vacancies  in  either  Board  of  the  City  Council,  it  shall  be  the  duty 
of  the  Mayor  and  Aldermen  to  issue  a  warrant  for  elections  to  fill 
vacancies  at  such  time  and  place  as  may  appear  to  them  advisable. 
The  question  to  be  determined  is  :  Can  the  ward  meeting,  assem- 
bled in  pursuance  of  a  warrant  issued  under  the  authority  of  the 
latter  provision,  after  having  failed  to  elect  on  first  trial  at  said 
meeting,  proceed  to  open  the  polls  for  a  second  trial,  and  would 
an  election  thus  effected  be  legal  ?  The  minority  of  your  com- 
mittee conceive  the  said  question  to  involve  this  further  question, 
and  to  be  settled  by  the  decision  thereof,  to  wit :  Does  the  14th  sec- 
tion of  the  City  Charter  apply  to  the  second  meeting,  and  is  it  the 
guide,  basis,  and  authority  for  the  proceedings  of  said  second  meet- 
ing? This  question  is  answered  by  them  in  the  affirmative ;  and 
that  answer  is  made  by  them  without  hesitation  or  the  shadow  of 
doubt.  In  the  first  place,  nothing  in  the  letter  or  spirit  of  the  said 
14th  section  confines  it  to  the  meetings  to  be  held  on  the  2d  Mon- 
day of  December,  but  it  is  in  its  terms  general,  and  obviously 
appertains  to  any  time  when  the  citizens,  qualified  to  vote  on  the  2d 
Monday,  shall  be  called  on  to  vote  for  Common  Conncilmen.  In 
the  second  place,  the  2d  section  of  Chapter  217  is  simply  a  pro- 
vision (by  experience  probably  suggested  and  shown  to  be  de- 
manded) directing  the  calling  of  a  meeting  to  elect  Councilmen 
whenever  a  vacancy  is  to  be  supplied  ;  it  is,  on  the  face  of  it,  not  a 
basis  and  guide  for  the  proceedings  of  such  meeting,  when  called, 
but  merely  an  authority  to  the  Mayor  and  Aldermen  to  call  a  meet- 
ing when  the  case  requiring  it  exists,  the  meeting  so  called  to  be 
conducted  according  to  the  provisions  of  the  14th  section  afore- 
said. This  2d  section  descends  to  no  particularity  ;  it  supplies  the 
original  omission,  and  supersedes  or  controls  in  no  manner  the  14th 
section,  but  rather  provides  an  authorized  occasion  for  its  applica- 
tion. In  the  opinion,  then,  of  a  minority  of  your  committee, 
ballots  could  be  held  legally  at  the  meeting  called  on  the  24th  of 
December  until  an  election  was  made,  as  provided  in  the  said  14th 
section,  and  such  election  be  lawful.  And,  whereas,  it  is  argued  on 
the  part  of  the  memorialists  that  the  2d  section  cf  Chapter  217  pro- 
vides that  the  Mayor  and  Aldermen  shall  issue  a  warrant  to  fill 
vacancies,  at  such  time  and  place  as  may  appear  to  them  advisable  ; 
and  that  the  warrant  calling  the  meeting  upon  the  24th  December 
specified  that  the  polls  should  be  kept  open  till  4  o'clock  ;  and  that, 
moreover,  it  is  provided  in  the  City  Ordinances  that  it  shall  b3  the 
duty  of  the  Mayor  and  Aldermen  to  fix  the  time  when  the  polls 
shall  close  in  the  election  of  city  officers,  and  insert  the  same  in 
the  warrant  and  notification  of  such  election  ;  and  that  the  said 
Tucker,  Simpson,  and  Tubbs  were  elected  after  said  4  o'clock,  that 
being  the  time  when  the  polls  should  properly  have  been  closed  ; 
to  this  the  minority  of  your  committee  simply  say :  That  in  the 
said  warrant  calling  a  meeting  on  the  24th  of  December,  "  time  and 
place"  were  fixed,  and  the  precise  time  for  closing  the  polls  speci- 
fied, and  that  at  the  said  meeting  the  polls  were  closed  as  directed 
and  ordered  in  said  warrant ;  and  this  being  duly  clone  and  the  vote 
counted,  and  no  election  having  taken  place,  the  polls  were  duly 
and  properly  reopened  under  the  provisions  and  authority  of  the 
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14th  section  of  the  City  Charter.  The  said  2d  section,  taken  in 
connection  with  the  article  in  the  Ci!y  Ordinances  referred  to,  pro- 
vides that  the  polls  shall  be  closed  at  a  certain  time,  and  said  14th 
section  provides  that  a  new  ballot  shall  afterwards  be  held,  if  no 
election  results  from  the  first  ballot.  It  is  to  be  observed  that,  in 
the  warrant  calling  the  meeting  on  the  2d  Monday  of  December, 
the  time  of  closing  the  polls  was  and  must  be  specified  as  the  City 
Ordinances  are  supposed  by  the  memorialists  to  direct.  The  evi- 
dence before  the  committee  shows  that  at  the  meeting  on  the  24ih 
of  December,  the  warden  consulted  the  said  14th  section,  and 
reopened  the  polls,  acting  deliberately  and  advisedly,  and  relying 
upon  the  provisions  of  the  said  14th  section.  The  minority  of 
your  committee  find  nothing,  and  have  been  pointed  to  nothing, 
tending,  in  their  opinion,  to  show  that  the  provisions  of  the  said 
14th  section  do  not  apply  to  any  meeting  of  citizens  properly 
qualified  and  legally  assembled  for  the  election  of  Common  Coun- 
cilmen.  And  if  the  said  14th  section  does  apply  to  the  meeting 
at  which  Messrs.  Tucker,  Simpson,  and  Tubbs  were  elected,  then 
the  election  of  these  gentlemen  was  perfectly  valid,  and  these 
gentlemen  are  entitled  to  seats  at  this  Board. 

The  report  of  the  committee  was  accepted,  and  the  resolutions 
attached  thereto  adopted,  January  20,  1853  ;  yeas,  3J ;  nays, 
10.    (C.  C.  Records,  Vol.  XIV.,  p.  370,) 


The  opinion  of  the  City  Solicitor  upon  the  questions  submitted 
to  him  by  the  committee  is  as  follows :  — 

I  have  considered  the  question  which  you  submitted  to  me  in 
relation  to  the  election  in  Ward  No.  3,  namely,  whether  it  is  com- 
petent for  a  ward  meeting,  called  by  the  Mayor  and  Aldermen  to  fill 
vacancies  in  the  Common  Council,  to  open  the  polls  a  second  time, 
after  the  expiration  of  the  hour  named  in  the  warrant  for  closing 
them  ;  and  I  reply  that,  in  my   opinion,  such  a  course  is  not  legal. 

The  authority  to  call  special  meetings  of  the  inhabitants  of  the 
wards  to  fill  vacancies  in  the  Common  Council  is  conferred  on  the 
Mayor  and  Aldermen  by  the  Act  of  1845,  Chap.  217,  Section  2, 
which  provides,  that  whenever  it  shall  appear  lo  the  Mayor  and 
Aldermen  that  there  is  a  vacancy  in  the  Common  Council,  it  shall 
be  the  duty  of  the  Mayor  and  Aldermen  to  issue  their  warrant  for 
elections,  in  due  form,  to  fill  all  such  vacancies  at  such  time  and 
place  as  in  their  judgment  may  be  deemed  advisable. 

In  order  to  understand  the  full  effect  and  proper  limitation  of 
this  provision,  it  is  necessary  to  consider  the  character  of  a  ward 
meeting.  In  some  respects  it  is  similar  to  that  of  a  town  meet- 
ing ;  but,  as  the  wards  are  only  component  parts  of  the  corpora- 
tion, having  no  separate  existence  apart  from  the  body  to  which 
they  belong,  — as  their  acts,  separately  considered,  are  in  one 
sense  fragmentary,  and  they  arc  irresponsible  bodies,  —  it  is  ob- 
vious that  their  powers  and  duties  are  confined  within  the  express 
limits  of  the  law,  and  they  can  do  no  acts  which  are  not  author- 
ized expressly  or  by  just  implication. 
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As  a  general  proposition,  it  may  be  stated,  upon  the  highest 
authority,  that  a  ward  meetiug  is  not  a  deliberative  body  for  any 
purpose,  and  they  are  vested  with  no  power  to  discuss  or  decide 
any  question.  Anil  it  has  been  decided  by  the  Supreme  Court,  in 
an  opinion  given  to  the  House  of  Representatives  of  this  Common- 
wealth, in  1840,  that  a  ward  meeting  has  no  power  to  adjourn 
unless  it  is  expressly  given  by  law. 

Now,  the  Act  of  1845,  before  mentioned,  in  case  of  vacancies 
in  certain  offices,  authorizes  the  Mayor  and  Aldermen  to  issue  their 
warrant  in  clue  form,  to  fill  all  such  vacancies  at  such  time  and 
place  as  in  their  judgment  may  be  deemed  advisable.  The  lan- 
guage is  peculiar.  It  is  not  to  fix  a  day  for  the  election  ;  but  it 
is  to  fix  a  "'  time."  And  it  is  important  to  consider  in  this  con- 
nection that,  by  an  ordinance  which  has  been  in  existence  almost 
as  long  as  the  City  Charter,  and  the  validity  of  which  has  never 
to  my  knowledge  been  questioned,  it  is  made  the  duty  of  the  Mayor 
and  Aldermen  to  fix  the  tima  when  the  poll  shall  close,  as  well  as 
the  time  for  the  opening  thereof,  in  the  election  of  all  officers 
except  ward  officers. 

Now,  when  the  Mayor  and  Aldermen,  in  pursuance  of  the  law 
and  the  ordinance,  fix  a  time  and  place  for  an  election,  and  fix  the 
time  when  the  poll  shall  close,  can  it  be  competent  for  the  ward 
meeting,  after  this  time  has  expired,  to  again  open  the  polls,  and 
themselves  fix  another  time  for  the  same  election  ? 

It  is  very  true  that  the  Charter  itself  provides  that,  at  the 
annual  election,  the  polls  may  be  opened  a  second  time,  and  that 
the  meeting  may  be  adjourned  ;  but  this  provision  is  limited  to  the 
annual  meetings.  If  it  had  been  the  intention  to  give  the  same 
power  to  the  special  meetings  called  to  fill  vacancies,  the  act 
authorizing  such  meetings  would  have  contained  some  clause  on 
the  subject.  The  fact  that  such  provision  is  expressly  made  in 
one  case,  and  is  entirely  omitted  in  the  other,  excludes  the  con- 
clusion that  it  can  exist  by  implication  in  the  second. 

And  a  slight  examination  of  the  City  Charter  will  furnish  good 
reasons  why  the  power  was  originally  conferred  upon  the  citizens 
of  reopening  the  polls,  and  of  adjourning  ward  meetings  at  the 
annual  elections,  and  was  withheld  in  the  act  providing  for  special 
elections.  By  the  Charter,  no  provision  was  made  for  choosing  Com- 
mon Councilmen  in  case  there  was  no  choice  at  the  annual  meeting. 
Accordingly,  in  case  of  a  failure  to  elect  at  that  time,  the  polls 
might  be  opened  again,  or  the  meeting  might  be  adjourned.  But 
by  the  Act  of  1845  special  elections  may  be  ordered  at  any  time, 
and  in  case  of  a  failure  to  elect  at  one  time,  a  new  meeting  may 
be  called  at  once,  and  so  on,  until  the  object  is  secured.  And  it 
is  obvious  that  the  inconvenience  to  the  citizens  generally,  and 
the  opportunity  of  fraud,  are  much  less  to  have  this  power  of  call- 
ing special  meetings  lodged  in  a  central  power  like  the  Mayor 
and  Aldermen,  who  may  be  supposed  to  be  removed  from  the  heat 
and  excitement  of  local  elections,  and  who  can  give  ample  notice 
of  the  time  and  place  of  the  meeting,  than  to  give  the  right  to 
those  who  happen  to  be  present,  to  open  the  polls  repeatedly,  or 
to  adjourn  the  meeting  to  some  other  time,  and  thus  make  it  nee- 
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essary  for  the  citizen  to  remain  at  the  place  of  meeting  the  whole 
da}',  or  run  the  risk  of  losing  his  vote. 

Upon  the  whole,  I  am  of  the  opinion  that,  by  the  Act  of  1845, 
and  the  Ordinance  of  1824,  it  is  the  duty  of  the  Mayor  and  Alder- 
men to  fix  the  time  and  place  of  special  elections  to  fill  vacan- 
cies in  the  Common  Council,  and  that  any  election  not  in  con- 
formity with  the  warrant  is  not  valid. 


[In  the  consideration  of  this  case  the  question  of  the  authority 
of  the  Mayor  and  Aldermen  to  issue  a  warrant  for  an  election  to 
fill  a  vacancy,  where  the  facts  showed  simply  a  failure  to  elect, 
does  not  enter.  It  seems  to  have  been  determined  solely  upon  the 
legality  of  the  conduct  of  the  meeting,  on  the  assumption  that  the 
meeting  was  legally  called.  The  question  of  what  constitutes  a 
vacancy,  and  authorizes  the  calling  of  a  special  election  to  fill  it,  is 
discussed  in  the  case  of  Charles  Mayo  et  al.,  Petitioners,  which 
follows.     See  also  case  of  Stover  el  aL,  1845,  reported  ante.] 


Charles  Mayo  et  aZ.,  Petitioners.  —  Wards  1  and  11. 

Committee   on   Elections. — Messrs.    John  J.  Rayner,  Horace  A.  Breed, 
Charles  Demond,  Benjamin  F.  Russell,  Joseph  L.  Drew. 

Document  8;  January  27,  1853;  Report  by  Messrs.  Demond,  Russell,  and 
Breed;  Messrs.  RAYNERand  Drew  dissenting. 

Opinion  by  Peleg  W.  Chandler,  City  Solicitor. 

Irregularity — Meetings  illegally  called.  In  the  case  of  a  failure  to  elect  at  an 
annual  meeting,  a  warrant  having  issued  for  a  new  election  as  in  the  case  of  a 
vacancy,  it  was  held  by  a  majority  of  the  committee,  with  the  City  Solicitor,  that  the 
warrant  was  illegally  issued,  and  the  election  held  by  such  authority  void. 

Merits  of  Case  —  Decision  based  upon.  An  election  having  been  illegally  called,  by 
a  warrant  which  was  void  in  law  but  whose  authority  was  accepted  in  good  faith,  and 
the  election  having  been  conducted  fairly  and  otherwise  regularly,  without  suspicion 
or  intimation  of  fraud,  these  proceedings  being  in  accordance  with  custom,  it  was  held 
that  the  case  should  be  decided  upon  its  merits  in  the  exercise  of  the  power  of  the 
Council  to  determine  the  election  of  its  members,  and  upon  the  facts  the  choice  of 
members  at  said  irregular  meeting  was  confirmed  by  dismissing  the  petition  of  the  re- 
monstrants. 

Vacancy.  A  failure  to  elect  does  not  constitute  a  vacancy  in  a  Council  not  already 
organized ;  to  decide  that  a  vacancy  exists  in  a  deliberative  body  is  a  judicial  act,  in- 
volving questions  of  law  and  of  fact ;  until  it  is  determined  by  the  body  to  which  the 
election  was  to  be  made,  the  existence  of  a  vacancy  therein  cannot  "  appear  "  to  any 
other  body  ;  the  Council  must  declare  a  vacancy  to  exist  before  the  Mayor  and  Aldermen 
can  take  cognizance  of  its  existence. 

The  memorial  of  Charles  Mayo  and  four  others,  presented  Jan- 
uary 10,  1853,  claimed  that  certain  elections,  held  Dec.  24,  1852,  to 
complete  the  choice  of  Common  Councilmen,  in  cases  where  there 
was  no  choice  at  the  annual  election,  were  illegal ;  said  meetings  hav- 
ing been  called  by  a  warrant  of  the  Mayor  and  Aldermen ,  as  in  case 
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of  vacancies  in  the  Council,  instead  of  being;  held  pursuant  to  ad- 
journment of  the  annual  meeting-,  as  prescribed  in  case  of  failure 
to  elect.  The  Committee  on  Elecions  reported  by  a  majority  of 
its  members,  January  27,  as  follows  :  — 

The  undersigned,  a  majority  of  the  Committee  on  Elections,  to 
which  committee  was  referred  the  remonstrance  of  Charles  Mayo 
and  others,  against  the  right  of  Messrs.  Elija  Stearns,  Charles  A. 
Turner,  Alexander  H.  Rice,  Stephen  Tilton,  Jr.,  and  Gardner  P. 
Drury,  to  their  seats  as  members  of  the  Common  Council  from 
Wards  One  and  Eleven,  submit  the  following  report:  — 

The  committee  having  given  due  notice  to  the  sitting  members 
and  to  the  remonstrants,  have  met  the  parties,  heard  their  proofs 
and  arguments,  and  carefully  considered  the  same.  The  facts 
necessary  to  be  understood,  and  about  which  there  is  no  controversy 
are,  that  at  the  annual  election  held  on  the  second  Monday  of  De- 
cember last  there  was  a  failure  to  elect  the  requisite  number  of 
Common  Couucilmen  in  Wards  One,  Three,  and  Eleven.  That  the 
Mayor  and  Aldermen,  learning  this  fact,  issued  their  warrant,  call- 
ing meetings,  on  the  24th  of  December  last,  to  choose  two  Com- 
mon Councilmen  in  Ward  One,  three  in  Ward  Three,  and  three  in 
Ward  Eleven.  Meetings  were  accordingly  held,  and  the  number 
completed  in  each  of  said  wards.  The  question  presented  for  de- 
cision is,  had  the  Mayor  and  Aldermen  authority  to  issue  their 
warrants  for  the  election  of  Common  Councilmen  on  the  said  24th 
of  December? 

By  the  original  Charter  there  could  be  but  one  meeting  for  the 
choice  of  members  of  the  Common  Council,  to  wit,  the  annual 
meeting   and  adjournments  of  the  same  not  beyond  three  days. 

If  a  ward  failed  to  elect  at  this  time,  or  if  a  vacancy  occurred 
by  death  or  resignation,  there  was  no  provision  in  the  Charter  for 
a  new  election.  Thus  the  matter  remained  till  the  passage  of  the 
Act  of  1845,  Ch.  217,  and  it  is  admitted  by  all  the  parties  interested 
in  this  case  that  the  said  question  must  be  decided  by  a  construc- 
tion of  the  2d  section  of  the  said  act.  In  construing  statutes,  we 
are  carefully  to  seek  the  true  intention  of  the  Legislature.  We 
are  to  look  for  this,  first,  in  the  terms  used  in  the  act,  in  a  careful 
view  of  the  whole,  and  every  part  of  a  statute,  taken  and  compared 
together.  If,  when  we  have  thus  examined  a  statute,  the  intention 
is  not  evident,  we  may  look  to  the  occasion  and  necessitj'  of  the 
law,,  the  mischief  felt,  and  the  object  and  remedy  in  view.  Also, 
the  practical  construction  which  has  been  given  to  the  law  is  of 
importance,  and,  when  continued  for  a  long  series  of  years,  of 
great  weight.  We  will  consider  the  section  referred  to  in  each  of 
these  ways.  Ry  the  adoption  of  the  city,  the  acts  in  amendment 
of  the  Charter  have  become  a  part  of  it,  and,  therefore,  in  seeking 
for  the  meaning  of  any  particular  section,  we  must  examine  the 
whole  and  every  part  of  it,  and  each  section  must,  if  possible,  be 
so  interpreted  that  all  may  have  their  plain  and  ordinary  meaning. 

The  section  referred  to  is  as  follows  :  — 

Whenever  it  shall  appear  to  the  mayor  and  aldermen  that  there  is  a 
vacancy  in  either  the  Board  of  Aldermen  or  in  the  Common  Council,  or  in  any 
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of  the  city  or  ward  offices,  it  shall  be  the  duty  of  the  mayor  and  aldermen 
to  issue  their  warrant  for  elections  in  due  form,  to  fill  all  such  vacancies  in 
each  and  all  of  the  said  boards  and  offices,  at  such  time  and  place  as  in  their 
judgment  may  be  deemed  advisable. 

Were  there  vacancies  in  the  Common  Council  on  the  24th  of 
December  last?  At  that  time  there  were  forty-eight  members  of 
the  Common  Council,  the  full  number  required  by  the  Charter,  and 
the  representation  of  the  wards  referred  to  was  full,  so  that  there 
was  no  vacancy  in  the  common  understanding  of  the  term.  But  it 
is  claimed  (hat  the  Charter  recognizes  two  Boards  of  Mavor  and 
Aldermen  and  of  Common  Council,  — one  Board  that  actually  holds 
the  offices,  and  one  a  "Board-elect,"  who  are  entitled  to  the 
offices  at  the  proper  time,  and  that  there  may  be  vacancies  in  the 
latter,  and  that  there  were,  at  the  time  of  the  said  election 
Such  a  "  Board-elect,"  is  not  expressly  mentioned  in  the  Charter, 
and  is  only  inferred  from  a  few  disconnected  expressions,  which 
admit  naturally  and  obviously  a  different  interpretation.  But  the 
Charter  seems  to  have  guarded  carefully  against  such  a  construc- 
tion. In  all  cases  of  a  failure  to  elect  aldermen,  before  the  com- 
mencement of  a  new  political  year,  they  are  spoken  of  as  not 
chosen  ;  but  when  such  failures  to  elect  are  continued  after  the 
commencement  of  the  new  political  year,  then  they  are  called 
"  vacancies,"  thus  seeming  to  have  foreseen  and  provided  against 
the  interpretation  contended  for.  It  is  also  said  that  the  word 
"  vacancy  "  in  the  said  second  section  means  a  "  failure  to  elect." 
The  word,  as  applied  to  an  office,  has  a  common  well-known  sig- 
nification, to  wit,  "  an  office  without  an  incumbent."  It  must  have 
this  signification  here,  unless  such  signification  is  obviously  against 
the  intention  of  the  Legislature.  The  word  "  vacancy  "  is  used  in 
Charter  and  amendments  three  times,  besides  this :  — 

Section  4.     And  in  case  of  decease,  inability,  or  absence  of  the  mayor, 
and  the  same  being  declared  and  a  vote  passed  by  the  aldermen  and  Common 
Council,  respectively,  declaring  such  cause,  and  the  expediency  of  electing  a  . 
mayor,  for  the  time  being  to  supply  the  "vacancy"  thus  occasioned,  etc. 

Stat.  1824,  Sect.  6.  In  case  of  the  death  or  resignation  of  any  member  of 
the  Board  of  Aldermen,  the  citizens  of  Boston  shall  have  power  to  fill  such 
vacancy  at  any  regular  meeting,  etc. 

And  in  the  1st  section  of  this  very  act :  — 

Whenever  it  shall  appear,  etc.,  that  a  mayor  has  not  been  chosen,  or  that 
a  full  Board  of  Aldermen  has  not  been  elected,  such  of  the  Board  of  Aldermen, 
whether  they  constitute  a  quorum  or  not,  as  may  have  been  chosen,  shall 
issue  their  warrant,  etc.  And  the  same  proceedings  shall  be  had  and  repeated 
until  the  election  of  a  mayor  and  aldermen  shall  be  completed,  and  all 
vacancies  be  filled  in  said  board. 

In  all  these  ca^es  the  word  has  its  common  meaning,  "  an  office 
without  an  incumbent,"  and  it  must  be  presumed  to  be  used  in  the 
same  mauner  in  this  section.  The  failure  to  elect  is  nowhere  in 
the  Charter  called  a  "  vacancy,"  but  a  "  not  being  chosen."  The 
meaning  of  this  section  is  clear  and  evident,  if  we  give  the  word 
"  vacancy  "  the  same  interpretation  as  in  the  previous  sections  of 
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the  Charter;  it  becomes  ambiguous  and  doubtful  only  when  we  in- 
terpret it  to  mean  a  failure  to  elect.  Before  the  passage  of  this 
Act  of  18-iO  there  was  no  power  given  in  the  Charter  to  call  a  spe- 
cial election  in  case  of  the  death  or  resignation  of  a  member  of  the 
Common  Council.  A  ward  thus  losing  its  members  must  be  unrep- 
resented till  the  next  year  This  section,  using  the  words  in 
their  ordinary  meaning,  precisely  meets  this  case.  By  the  6th 
section  of  the  Charter  and  1st  section  of  the  Act  of  1845,  full  pro- 
vision is  made  for  all  cases  of  failure  to  elect  Aldermen.  But  the 
section  under  consideration  says,  "  whenever,  etc.,  that  there  is  a 
vacancy  in  either  the  Board  of  Aldermen  or  in  the  Common  Coun- 
cil," etc.  It  is  evident  that,  "  vacancy"  in  this  section  must  mean 
the  same  thing  as  applied  to  Aldermen  and  Common  Councilmen. 
But  if  it  is  construed  to  mean  failure  to  elect,  then,  so  far  as  Al- 
dermen are  concerned,  it  is  a  mere  repetition  of  previous  sections. 
If  it  is  used  in  its  ordinary  sense,  it  will  have  force  both  as  to 
Aldermen  and  Common  Councilmen,  and  give  the  natural  effect  to 
all  the  words  of  the  section. 

It  was  said  that  the  Mayor  and  Aldermen  had  given  a  practical 
construction  to  the  word  '>  vacancy,"  by  using  it  in  warrants  calling 
special  meetings  in  similar  cases  before  the  act  was  passed.  The 
Mayor  and  Aldermen  did  order  special  elections  before  this  act 
w.is  passed,  though  the  Charter  gave  them  no  authority.  They 
did  this  in  the  case  of  Common  Councilmen  only  twice,  —  once  De- 
cember 20,  1827,  and  once  December  17,  183-S  ;  but  in  neither 
case  did  they  speak  of  vacancies  in  the  Common  Council,  though 
they  did  frequently  use  the  term  in  reference  to  ward  officers,  the 
language  used  in  the  order  for  the  warrants  being  "■  for  the  choice 
of members  of  the  Common  Council,  and  also  to  fill  all  va- 
cancies that  may  exist  in  the  several  wards."  But  it  is  to  be  ob- 
served here,  and  the  fact  has  great  weight  in  the  construction, 
that  the  Statute  of  1845,  of  which  this  section  is  a  part,  is  a  gen- 
eral statute  of  the  Commonwealth,  applicable  to  all  cities  that 
sh;ill  adopt  it ;  therefore,  the  presumption  is  very  strong  that  the 
Legislature  intended  to  use  the  words  in  their  natural  and  com- 
mon signification,  well  understood  throughout  the  State,  and  not 
in  any  local  signification,  though  there  is  no  proof  that  they  had 
acquired  any  such  local  meaning. 

The  committee  feel  constrained  to  say  that  in  their  opinion  the 
word  "  vacancy"  must  be  understood  in  its  ordinary  meaning,  and 
as  referring  to  a  Common  Council  in  actual  exercise  of  its  powers, 
and  that  the  said  second  section  gives  the  Mayor  and  Aldermen  no 
power  to  call  a  special  election  to  choose  Common  Councilmen  in 
case  of  a  failure  to  elect,  between  the  time  of  sii'h  failure  and  the 
commencement  of  a  new  political  year.  This  view  of  the  case  is 
confirmed  by  the  provisions  of  the  Charter  and  amendments  in  re- 
lation to  Mayor  and  Aldermen.  When  there  is  a  failure  to  elect 
these  officers,  express  directions  are  given  for  other  elections,  and 
the  mode  in  which  it  is  ascertained  that  they  are  not  elected,  and 
in  which  new  meetings  are  to  be  called,  carefully  pointed  out.  If 
the  Legislature  had  intended  to  give  a  similar  power  as  to  failures 
to  elect  to  the  Common  Council,  it  is  hardly  probable  they  would 
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have  conveyed  it  in  so  ambiguous  terms,  to  be  found  out  by  infer- 
ence and  extraneous  proof .     This  act  was  passed  March  25,  1845. 

At  the  commencement  of  1845  there  was  no  Mayor  chosen,  and 
but  four  Aldermen.  Such  a  case  had  never  before  occurred,  and 
all  were  in  doubt  what  lo  do.  A  chairman  of  the  Aldermen  was 
chosen  and  new  elections  ordered.  Mr.  William  Parker  was  that 
chairman,  and  he  testified  that  he  was  obliged  to  sign  papers  where- 
by large  sums  of  money  were  disposed  of,  and  lie  feared  he  should 
be  liable,  and  an  act  was  applied  for  to  provide  against  all  such 
cases  in  future.  He  did  not  recollect  that  they  had  any  special  ref- 
erence to  the  Common  Council,  but  if  the  act  spoke  of  it,  he 
presumed  it  referred  to  that,  thus  leaving  us  to  the  natural  meaning 
of  the  words  used.  He  said  they  applied  for  the  act  to  stop  up 
the  crevices  in  the  Charter.  We  are  informed,  as  a  matter  of  fact, 
that  the  Common  Council  was  full  that  year,  and  the  last  previous 
special  election,  called  for  the  choice  of  members  of  the  Common 
Council,  was  December  17,  1838.  seven  years  previous,  so  that 
there  is  no  strong  probability  that  the  said  second  section  was  in- 
tended to  provide  against  such  a  case,  and  the  fact  that  the  stat- 
ute is  a  general  one  conclusively  excludes  the  supposition  that  it 
was  intended  particularly  to  stop  the  crevices  in  tlie  Boston  Char- 
ter. One  fact  that  appeared  in  this  connection  is  of  considerable 
importance.  The  act  that  the  City  Council  voted  to  petition  for, 
was  put  into  the  case  (City  Document,  No  4,  1«45.)  This  was 
drawn  up  and  intended  to  apply  to  tlie  City  of  Boston  alone.  The 
act  passed,  the  one  under  consideration,  is  almost  a  verbatim  copy 
of  the  act  applied  for,  with  only  such  changes  as  were  necessary 
to  make  it  general  and  applicable  to  all  cities  in  the  State,  thus 
showing  beyond  a  doubt  that  the  Legislature  did  not  intend  to  pro- 
vide particularly  against  any  difficulties  existing  in  Boston,  but  to 
legislate  for  the  whole  State. 

The  committee  would  add,  that  this  section  has  been  practically 
interpreted  by  the  Mayor  and  Aldermen  to  give  the  power  claimed 
by  the  sitting  members,  ever  since  its  passage,  for  seven  years. 
Six  special  elections,  before  the  one  under  consideration,  under 
similar  circumstances,  have  been  held,  and  no  objections  were 
raised.  Two  such  elections  were  had  in  December,  1845.  It  is 
for  the  Council  to  decide  how  far  such  cotemporaueous  interpre- 
tation shall  prevail  over  what  seems  to  be  the  plain  meaning  of  the 
statute.  By  the  Charter,  the  Common  Council  are  the  sole  judges 
of  the  election  of  its  own  members,  and  their  decision  will  be  final. 
But  your  committee  are  of  the  opinion  that  the  election  in  question 
was  illegal,  and  respectfully  submit  the  accompanying  resolution. 
[The  resolution  declares  the  members  in  question  not  to  have  been 
duly  elected.] 

Messrs.  Rayner  aud  Drew  presented  the  following  as  the  views  of 
the  dissenting  minority  of  the  committee  :  — 

The  grounds  upon  which  the  remonstrants  object  to  the  right  of 
the  members  from  Wards  One  and  Eleven  to  retain  their  seats  are 
certainly  somewhat  extraordinary.  There  is  no  pretence  that  the 
elections  have  not  been  fairly  conducted.    On  the  contrary,  all  par- 
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ties  admit  that  the  utmost  fairness  was  observed  in  the  manage- 
ment of  the  elections,  and  that  all  the  proceedings  were  conducted 
in  the  usual  manner.  Nor  is  it  claimed  that  there  was  no  warrant 
for  calling  the  meeting.  It  appears  that  the  respective  ward  meet- 
ings were  all  held  in  pursuance  of  warrants  duly  issued  by  the 
Mayor  and  Aldermen,  and  in  accordance  with  the  practice  set- 
tled and  established  in  this  city  for  more  than  twenty  years. 
With  these  facts  before  us,  it  does  seem  extraordinary  that  the  dis- 
covery should  now,  for  the  first  time,  be  made  that  the  whole  course 
of  the  City  Government  for  so  many  years  has  been  unauthorized 
and  illegal,  and  we  are  unwilling  to  sustain  or  support  objections 
so  novel  and  extraordinary,  especially  when,  after  hearing  the  ar- 
guments of  the  remonstrants,  we  are  made  aware  of  the  only  rea- 
sons which  they  can  give  for  declaring  the  course  of  the  City  Gov- 
ernment to  be  illegal.  The  only  objections  which  the  remon- 
strants could  make  to  the  elections  in  question  were  based  upon 
the  general  law  of  1845,  which  was  framed  by  the  Legislature  and 
applies  to  all  cities  in  the  State.     That  law  is  as  follows  :  — 

Whenever  it  shall  appear  to  the  mayor  and  aldermen  that  there  is  a 
vacancy  in  either  the  Board  of  Aldermen  or  in  the  Common  Council,  or  in 
any  of  the  city  or  ward  offices,  it  shall  be  the  duty  of  the  mayor  and  alder- 
men to  issue  their  warrant  for  elections  in  due  form,  to  fill  such  vacancies 
in  each  and  all  of  the  said  boards  and  offices,  at  such  time  and  place  as  in 
their  judgment  may  be  deemed  advisable. 

This  is  the  law,  and  it  appears  to  be  plain  and  intelligible 
enough ;  but  the  remonstrants  say  that  the  Mayor  and  Aldermen 
had  no  right  to  issue  new  warrants,  because  it  did  not  appear  to 
them  that  there  were  any  vacancies  in  the  respective  wards.  The 
facts  do  not  sustain  this  objection,  for  not  only  were  the  Mayor 
and  Aldermen  informed  of  the  fact,  but  they  were  informed  of  it 
by  the  best  possible  evidence,  nameby,  by  the  returns  of  the  clerks 
of  the  wards,  who  long  before  the  warrants  in  question  were 
issued  had  made  their  returns  to  the  Mayor  and  Aldermen,  certi- 
fying that  there  were  vacancies  in  the  number  of  Common  Coun- 
cilmen  to  which  they  were  entitled.  These  certificates  were  in  due 
form  returned  to  the  Mayor  and  Aldermen,  and  then  became  a  p:irt 
of  their  records.  And  thi  n  it  did  appear  to  the  Mayor  and  Alder- 
men, beyond  all  possibility  of  doubt  or  question,  that  there  were 
vacancies  in  the  wards,  and  it  not  only  became  their  right,  but 
their  duty,  to  issue  warrants  for  elections  to  fill  these  vacancies. 

The  second  objection  is  of  the  same  character  as  the  first.  The 
remonstrants  say,  that  although  there  were  no  elections  in  the 
wards  in  question,  still  there  were  no  vacancies  until  after  the  first 
Monday  in  January,  when  the  Common  Council  met  and  was  or- 
ganized. This  objection  scarcely  needs  an  answer.  The  state- 
ment of  the  facts  furnishes  the  best  refutation  of  all  the  technical 
reasoning  which  has  been  displayed  in  the  discussion  of  this  ques- 
tion. 

Take  the  case  of  Ward  Eleven,  at  the  annual  meeting  on  the  13th 
of  December  last.  The  citizens  of  that  ward  had  the  right  to  four 
members   of   the   Common   Council   from  that   ward ;    they   only 
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elected  one.  Were  there  not,  then,  three  vacancies  in  the  number 
of  Common  Couucilmen  from  Ward  Eleven?  The  number  of 
Common  Couucilmen  for  1853,  to  which  the  citizens  of  that  ward 
were  entitled,  was  four  ;  only  one  of  the  four  was  elected.  Were 
there  any  vacancies  in  their  number  or  not?  The  members  of  the 
Council  will  answer  the  question  for  themselves.  It  is  a  plain, 
practical  question,  and  it  would  not  seem  very  difficult  to  answer 
it.  The  under-igned,  therefore,  having  heard  of  no  other  objec- 
tions to  the  right  of  the  sitting  members,  and  having  found  their 
credentials  to  be  in  due  form,  respectfully  submit  the  following 
resolution.  [The  resolution  affirms  the  right  to  members  to  their 
seats,  and  gives  the  remonstrants  leave  to  withdraw.] 

Both  reports  were  recommitted,  with  instructions  to  obtain  the 
opinion  of  the  City  Solicitor,  which  was  given,  as  follows  :  — 

I  have  examined  the  papers  you  have  sent  to  me  in  relation  to 
the  elections  in  Wards  One,  Three,  and  Eleven,  and  feel  some  em- 
barrassment on  the  subject  from  the  fact  that  no  specific  question 
is  proposed.  The  vote  of  the  Common  Council  is,  that  the  com- 
mittee be  instructed  to  take  the  opinion  of  the  City  Solicitor.  Of 
course  it  was  not  meant  to  ask  his  opinion  upon  the  whole  subjeot 
of  the  elections  ;  still  less  could  it  have  been  the  intention  to  ask  his 
opinion  whether  the  silting  members  were  or  were  not  entitled  to 
their  seats.  This  question,  involving,  as  it  often  does,  questions  of 
law  ami  fact,  and  many  considerations  which  cannot  properly  enter 
into  a  legal  discussion,  must  be  decided  by  the  Common  Council 
itself,  acting  judicially.  This  branch  of  the  municipal  government 
has  the  most  complete  authority  to  decide  all  questions  relative  to 
the  qualifications,  elections,  and  returns  of  its  members.  This  is  a 
personal  trust  which  cannot  be  delegated,  and  it  is  not  to  be  sup- 
posed that  the  Council  would  in  any  instance  ask  an  opinion  upon 
the  very  question  which  they  are  to  pass  upon  as  a  tribunal  of  the 
last  resort.  Nor  would  the  legal  adviser  of  the  city  feel  authorized 
or  competent  to  give  an  opinion  upon  a  matter  which  may  not  de- 
pend upon  strictly  legal  considerations.  It  is  well  known  that 
cases  of  contested  elections  do  not  alwa\  s  turn  upon  legal  ques- 
tions, since  the  e  have  been  cases  where,  although  the  law  has  not 
been  strictly  complied  with,  still  the  election  was  not  held  to  be 
invalid  on  that  account ;  and  a  great  liberality  has  sometimes  been 
exercised  by  deliberative  bodies  in  the  construction  of  laws  which 
would  not  obtain  in  a  legal  tribunal.  I  make  these  remarks  the 
more  freely  because,  in  some  opinions  given  in  election  cases,  I 
have  been  supposed  to  pass  judgment  on  the  question  whether  or 
not  the  seat  should  be  declared  vacated,  whereas  I  have  only  an- 
swered the  legal  question  proposed  to  me,  leaving  the  application 
of  the  law  to  the  facts  in  specific  cases,  where  it  belongs,  namely, 
to  the  deliberative  body  itself. 

The  facts  in  the  present  cases,  as  I  gather  them  from  the  papers 
sent  to  me  are  briefly  these:  There  having  been  a  failure  to 
elect  members  of  the  Common  Council  in  certain  wards,  at  the  late 
municipal  election,  the  Mayor  and  Aldermen  of  that  year  declared 
that  there  were  certain  vacancies  for  the  ensuing  year,  and  issued 


MAYO,    PET.  — WARDS   1   AND    11 1853.  109 

warrants  for  new  elections  ;  and  this,  of  course,  before  the  new 
Council  had  been  organized.  The  seats  of  the  persons  so  elected 
to  the  Common  Council  are  contested  ;  and  the  legal  question 
involved  in  the  case  is  this  :  Whether,  in  case  of  a  failure  to  elect 
members  of  the  Common  Council  in  any  ward,  at  the  annual 
elections,  the  Mayor  and  Aldermen  of  that  year  are  authorized  to 
issue  warrants  for  new  elections  during  that  year,  and  without  any 
action  on  the  part  of  the  Common  Council.  The  Act  of  1845, 
Ch.  217,  Section  2,  which  is  said  to  confer  this  power,  and  upon  a 
construction  of  which  the  whole  question  is  supposed  to  turn,  is  in 
the  following  words  : — 

Whenever  it  shall  appear  to  the  mayor  and  aldermen  that  there  is  a 
vacancy  in  either  the  Board  of  Aldermen,  or  in  the  Common  Council,  or  in 
any  of  the  city  or  ward  offices,  it  shall  be  the  duty  of  the  Mayor  and  Alder- 
men to  issue  their  warrant  for  elections,  in  due  form,  to  fill  all  such  vacancies 
in  each  and  all  of  the  said  boards  and  offices,  at  such  time  and  place  as  in 
their  judgment  may  be  deemed  advisable. 

What  did  the  Legislature  intend  by  this  provision?  This  is  the 
real  question  to  be  solved ;  and  to  ascertain  this  intent  we  must 
resort  to  those  rules  of  interpretation  which  are  received  by  the 
tribunals  of  justice,  and  the  wisdom  of  which  is  universally 
acknowledged.  The  first  and  most  obvious  rule  to  be  applied  is, 
that  the  meaning  of  any  legislative  provision  is  to  be  sought  for  in 
the  precise  language  used ;  and  where  this  is  plain,  obvious,  and 
clear,  there  is  no  occasion  for  the  least  discussion.  Where  the 
language  is  of  a  different  character,  vye  must  seek  assistance  from 
those  rules  of  interpretation  which  courts  of  justice  always  act 
upon  in  the  construction  of  statutes.  And  it  is  proper  to  remark 
here,  that  no  assistance  can  properly  be  derived  from  the  state- 
ments of  persons  who  obtained  the  particular  act  in  controversy, 
or  of  individuals  who  were  members  of  the  Legislature  when  it  was 
passed.  I  mention  this,  because  in  one  of  the  papers  sent  to  me 
there  are  statements  of  a  member  of  the  Board  of  Aldermen  at  the 
time  the  Act  of  1845  was  passed,  as  to  the  object  for  which  the  law 
was  obtained.  When  tlie  Act  of  1845  was  passed,  and  when  it 
was  accepted  by  the  City  Council,  the  present  City  Solicitor  was  a 
member  of  the  Legislature,  and  also  of  the  Common  Council,  and 
he  probably  has  as  much  knowledge  of  the  views  of  individuals  in 
those  two  bodies  as  any  other  person  ;  but  this  knowledge  is  of 
no  avail  in  discussing  the  meaning  of  this  act,  for  it  would  lead  to 
the  loosest,  and  most  uncertain,  and  unsatisfactory  results,  if  laws 
were  to  be  construed  by  the  intentions  of  individuals  who  applied 
for  them,  or  who  assisted  in  their  passage.  The  only  safe  and 
proper  rule  is  to  seek  for  the  intention  of  the  Legislature  in  the 
precise  language  used  by  them. 

Now  the  slighest  examination  of  this  provision  in  the  Act  of 
1845  shows  that,  before  the  Mayor  and  Aldermen  can  issue  a 
warrant  for  election,  two  things  must  concur,  — 

First.  There  must  be  a  vacancy. 

Second.  Jt  must  "'  appear  "  to  them  in  their  official  capacity  that 
there  is  a  vacancy. 
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Was  there  a  vacancy  in  the  Common  Council  within  the  true 
intent  of  this  act  when  the  Mayor  and  Aldermen  issued  their 
warrant?  It  is  unnecessary  to  refine  upon  the  meaning  of  the 
word  "  vacancy,"  or  to  discuss  whether  there  can  be  a  vacancy  in 
a  deliberative  body  before  it  is  organized.  This  statute  is  not  to 
be  refined  away  by  verbal  criticisms  ;  nor,  on  the  other  hand,  are 
the  terms  to  be  strained  from  their  natural  and  ordinary  meaning  ; 
but  it  is  to  receive  a  liberal  and  just  construction,  taking  into  view 
the  remedy  needed,  prior  legislation  on  the  same  subject-matter, 
and  contemporaneous  construction.  Was  there  such  a  vacancy  in 
the  Common  Council  as  this  provision  contemplated?  The  lan- 
guage of  the  act  is  remarkably  guarded,  clear,  and  explicit : 
"  Whenever  it  shall  appear  that  there  is  a  vacancy,"  etc.  Not 
that  there  "  may  be,"  but  that  there  i.s  a  vacancy.  Does  this 
language  apply  to  an  actual  existing  vacancy  in  a  present  Common 
Council,  or  does  it  also  apply  to  a  case  of  failure  to  elect  for  a 
body  not  yet  organized?  In  ascertaining  the  meaning  of  this 
term,  and  whether  it  applies  to  a  present  organized  and  acting 
Common  Council  solely,  or  to  a  future  Council,  as  well  as  the 
present,  we  shall  derive  much  aid  from  an  inspection  of  the  City 
Charter  and  of  the  general  laws.  In  these  the  words  "  vacancy  " 
and  "  non-election,"  and  "  failure  to  elect,"  are  frequently  used  ; 
and  the  first-mentioned  term  will  be  found  to  apply  to  the  want  of 
an  incumbent  in  a  present  existiug  office,  and  does  not  include  a 
failure  to  elect  for  a  future  office.  Thus,  the  Revised  Statutes, 
Ch.  G,  Sect.  6,  provide  that,  "In  case  of  no  choice  in  a  congres- 
sional district,  the  governor  shall  cause  precepts  to  issue  to  the 
selectmen  of  the  several  towns,"  etc.  The  very  next  section  pro- 
vides that  "  when  any  vacancy  shall  happen  in  the  representation 
of  this  Commonwealth  in  Congress,"  the  governor  shall  take  the 
same  course  as  he  is  required  to  do  in  the  preceding  section  in 
case  there  is  "-no  choice."  If  the  term  '•  vacancy "  could  be 
applied  to  the  case  of  a  failure  to  elect  for  a  future  office,  one  of 
these  two  sections  was  entirely  unnecessary. 

Again,  if  we  examine  the  Act  of  1845,  it  is  noticeable  that  the 
first  section  and  the  one  immediately  preceding  the  one  in  ques- 
tion obviously  relates  to  present  and  acting,  and  not  to  luture 
officers,  it  provides  for  the  case  of  a  non-election  of  a  quorum 
for  an  existing  Board  of  Aldermen,  and  for  the  office  of  mayor, 
and  it  prescribes  the  duties  of  those  members  who  are  elected  t<> 
take  measures  to  fill  the  vacanies  actually  existing  in  the  l>oard 
and  in  the  office  of  mayor.  The  whole  section  relates  exclusively 
to  an  existing  board,  and  points  out  certain  duties  to  be  performed 
after  the  commencement  of  the  municipal  year.  The  section  now 
in  controversy  immediately  follows,  and  if  it  had  been  intended  to 
apply  to  a  different  subject  from  the  first  section,  and  to  relate  to 
vacancies  in  a  future  board,  as  well  as  to  those  in  an  existing 
board,  it  is  remarkable  that  it  was  not  differently  expressed. 

But,  as  before  remarked,  it  is  unnecessary  to  refine  upon  the 
precise  meaning  of  the  word  "vacancy"  as  used  in  the  Act  of 
1845  ;  and  if  the  question  submitted  depended  alone  upon  the 
construction  of  this  term  as  an  independent  expression,  perhaps 
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there  would  be  ground  for  a  difference  of  opinion  as  to  the  legal 
definition  to  be  attached  to  it.  Hut  there  is  another  consideration 
which  is  decisive  of  this  question,  and  it  is  one  of  great  im- 
portance as  regards  the  independence  and  stability  of  the  Common 
Council.  The  language  of  the  law  is  this:  "  Whenever  it  shall 
appear  to  the  mayor  and  aldermen  that  there  is  a  vacancy,"  etc.  ; 
that  is,  there  must  not  only  be  a  vacancy  in  point  of  fact,  but  it 
must  "appear"  to  the  board  of  mayor  and  aldermen,  in  their 
official  capacity,  that  there  is  such  a  vacancy.  How  are  they  to 
know  officially  that  there  is  a  failure  to  elect  a  member  of  the 
Common  Council  for  the  ensuing  year?  The  ward  officers  are  not 
required  by  any  law  to  make  returns  to  the  mayor  and  aldermen 
of  the  votes  for  members  of  the  Common  Council,  and  such  re- 
turns, if  made,  would  not  be  legal  evidence  of  the  facts  therein 
set  forth.  The  mayor  and  aldermen  have  nothing  to  do  with 
judging  of  the  election  of  members  of  the  other  branch.  The 
latter  take  their  certificates  of  the  ward  officers,  which  certificates 
are  presumptive  evidence  of  their  title  to  a  seat,  and  they  are  in 
no  respect  dependent  upon  any  action  of  the  mayor  and  alder- 
men. 

Now,  it  is  most  important  to  bear  in  mind  that  the  Common 
Council  have  one  privilege  which  is  not  given  to  any  other  branch 
or  board  of  the  city  government,  and  that  is  the  "  authority  to 
decide  ultimately  upon  all  questions  relative  to  the  qualifications, 
elections,  and  returns  of  its  members."  This  power  lies  at  the 
foundation  of  all  free  deliberative  bodies.  It  is  to  them  what  the 
writ  of  habeas  corpus  is  to  a  free  people.  Now,  if  by  the  Act  of 
1845,  the  mayor  and  aldermen  can  decide  that  there  are  vacancies 
in  the  Common  Council  before  that  body  is  organized,  and  before 
the  latter  can  have  any  voice  in  the  matter,  they  may  so  decide 
after  the  organization,  and  this  power  does  seriously  impair,  if  it 
does  not  altogether  destroy,  the  right  of  the  popular  branch  to 
judge  of  the  qualifications,  elections,  and  returns  of  its  memb.-rs. 

To  decide  that  there  is  a  vacancy  in  a  deliberative  body  is  a 
judicial  act.  It  involves  questions  of  law  and  fact,  and  sometimes 
very  difficult  questions.  If  the  mayor  and  aldermen  may  adjudge 
that  there  is  a  vacancy  in  a  plain  case,  they  may  in  a  doubtful  or  a 
contested  case.  And  thus  the  most  important  contested  cases  ol 
the  Common  Council  may  be  decided  by  the  other  branch,  and  that, 
too,  before  the  Common  Council  is  even  organized.  Suppose,  for 
instance,  that  the  officers  of  a  ward  should  refuse  a  certificate  of 
election  to  a  person  who  contends  that  he  is  fairly  entitled  to  it, 
and  should  report  to  the  then  existing  board  of  mayor  and  aldermen 
that  there  was  a  failure  to  elect.  If  this  Act  of  I84n  applies  to 
such  a  case,  the  mayor  and  aldermen  must  settle  this  question  ; 
they  must  decide  the  matter  of  a  contested  election  for  a  board 
which  is  not  yet  organized. 

Again  :  suppose,  after  the  organization  of  both  branches  of  the 
City  Council,  a  person  should  petition  the  mayor  and  aldermen  to 
declare  that  there  was  a  vacancy  in  the  Common  Council ;  on  the 
construction  contended  for,  it  is  difficult  to  see  why  the  mayor  and 
alderman  might  not  decide  this  question.    On  such  a  construction, 
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what  is  1o  prevent  the  mnyor  and  aldermen  from  deciding  the  very 
cases  now  under  consideration?  Why  may  not  that  board  adjudge 
that  the  seats  of  the  members  from  Wards  1  and  II  are  vacated, 
and  order  a  new  election,  without  any  action  of  the  Common 
Council  on  the  subject? 

It  may  be  said  that  after  the  mayor  and  aldermen  have  decided  that 
there  is  a  vacancy  and  have  ordered  a  new  election,  and  the  person 
chosen  claims  a  seat,  it  may  b«  refused  to  him  by  the  Common 
Council;  that  they  may  then  judge  of  the  validity  of  the  election. 
That  is,  one  board  may  declare  there  is  a  vacancy  and  order  an  elec- 
tion, and  another  board  of  the  same  government  may  declare  that 
there  was  no  vacancy,  and  that  the  election  is  void  on  that  account. 
But  the  law  does  not  trifle  in  this  way.  Either  the  mayor  and 
aldermen,  acting  officially,  have  a  right  to  declare  that  there  is  a 
vacancy,  or  they  have  not.  On  the  former  supposition,  their 
declaration  is  conclusive  as  to  the  fact  of  there  being  a  vacancy, 
and,  although  in  other  respects  the  Common  Council  might  perhaps 
examine  it,  yet  upon  the  question  of  vacancy,  the  judgment  of  the 
mayor  and  aldermen  would  be  conclusive,  and  the  election  could 
not  be  set  aside  on  the  ground  that  there  was  in  fact  no  vacancy. 

It  is  to  be  borne  in  mind  that  the  authority  to  judge  of  vacan- 
cies is  conferred  on  the  Council  by  the  City.  Charter ;  and  the  Act 
of  184."),  being  more  recent,  repeals  by  implication  all  parts  of  the 
City  (  harter  inconsistent  with  it.  So  that,  if  the  mayor  and  alder- 
men bv  the  latter  act  have  a  right  to  declare  vacancies  in  the 
Council,  it  repeals  any  provision  in  the  City  Charter  inconsistent 
with  the  exercise  of  that  right.  If  it  be  contended  that  the  word 
"  appear"  does  not  imply  a  judgment  on  the  matter,  that  is, 
when  the  statute  says  that  "  whenever  it  shall  appear  to  the 
mayor  and  aldermen  that  there  is  a  vacancy,"  the  meaning  is, 
not  that  it  is  to  be  ascertained  and  adjudged  that  there  is  a 
vacancy,  but  that  it  is  sufficient  if  it  seems  probable  that  there  is 
a  vacancy  —  I  answer,  as  before,  that  the  law  does  not  trifle  in  this 
manner.  It  cannot  be  supposed  for  a  moment  that  the- mayor 
and  aldermen  have  the  power  to  call  upon  the  citizens  to  exercise 
the  elective  franchise,  because  the  board  "  thinks  it  probable,"  or 
is  "inclined  to  think,"  or  "  guesses  "  that  there  is  a  vacancy. 
They  are  to  pass  judgment  on  the  matter,  and  that  judgment,  if 
they  proceed  accordiug  to  law,  is  conclusive.  There  is  a  striking 
difference  in  expression  between  the  first  and  second  section  of  the 
Act  of  1845.  In  the  first,  which  applies  to  the  non-election  of 
mayor  and  aldermen,  the  expression  is,  "  Whenever  it  shall 
appear  by  the  regular  returns  of  the  elections  of  city  officers,  that 
a  mavor  has  not  been  chosen,  or  that  a  full  board  of  aldermen  has 
not  been  elected,  etc."  In  the  second  section,  the  expression  is 
simply,  "  whenever  it  shall  appear."  How  appear?  Clearly,  it  is 
to  appear  in  the  manner  pointed  out  by  law.  Now,  no  returns 
of  elections  are  required  to  be  made  to  the  mayor  and  aldermen, 
as  to  the  election  of  Common  Councilmen  ;  but  the  City  Charter 
gives  the  Council  itself  the  full  power  to  judge  of  this  very  matter, 
and  it  is  by  their  action  or  records  that  it  must  appear  that  there 
are  vacancies.     The  right  of    determining  upon  the   existence   of 
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vacancies  has  always  been  regarded  as  essential  to  the  free  and 
independent  existence  of  deliberative  bodies  In  England,  more 
than  two  centuries  ago,  there  was  a  series  of  contests  between  the 
House  of  Commons  and  the  courts  on  this  very  point,  and  the 
analogy  to  the  case  we  are  now  considering  is  very  striking. 
Writs  for  new  elections  at  that  time  were  issued  by  the  clerk  of 
the  crown  iu  chancery.  On  one  occasion,  during  the  recess  of 
Parliament,  the  chancellor  undertook  to  declare  that  there  were 
vacancies  in  the  House  of  Commons,  and  to  order  new  elections  ; 
but  as  soon  as  the  House  met  they  took  vigorous  action  on  this 
course,  as  a  breach  of  their  privileges.  In  Massachusetts  this 
right  of  deciding  upon  the  elections,  returns  and  qualifications  of 
members  is  conferred  upon  the  Senate  and  House  of  Representa- 
tives by  the  constitution.  The  same  power  is  conferred  upon  the 
two  houses  of  Congress  by  the  Constitution  of  the  United  States. 
The  City  Charter  confers  this  power  upon  the  Common  Council, 
but  not  upon  any  other  board  of  the  city  government. 

Now,  can  it  be  supposed  that  the  Legislature  of  this  Common- 
wealth, by  the  Act  of  1845,  intended  to  take  away,  or  to  impair,  or 
to  confer  upon  the  other  branch,  this  important  right,  or  that  the 
City  Council,  in  accepting  the  act,  supposed  that  it  could  bear  a 
construction  tending  to  this  result?  In  my  opinion,  this  act  is  not 
liable  to  such  an  objection.  Nor  do  I  suppose  that,  by  virtue  of 
it,  the  mayor  and  aldermen  have  a  right  to  declare  that  there  is  a 
vacancy  in  the  Common  Council  until  that  body  has  itself  so  declared, 
or,  at  least,  until  it  has  had  the  opportunity  so  to  do  It  may  be 
said  that  the  Council  may  neglect  or  refuse  to  declare  that  there 
are  vacancies  in  the  board  ;  and  the  question  has  been  asked  how 
they  are  to  know  that  there  are  vacancies.  But  there  is  no  more 
reason  to  suppose  that  the  Council  will  act  improperly  than  there 
is  to  suppose  that  the  mayor  and  aldermen  will  so  act;  and  as  to 
a  knowledge  of  there  being  vacancies,  they  surely  would  have  bet- 
ter means  of  knowledge  than  the  other  branch.  Besides,  it  has 
been  considered  one  of  the  privileges  of  a  body  having  the  power 
to  decide  upon  the  elections  and  qualifications  of  its  members,  not 
to  authorize  vacancies  to  be  filled  in  certain  cases,  —  a  privilege 
often  exercised  by  the  House  of  Representatives  of  this  Common- 
wealth. Thus,  in  the  case  of  the  town  of  Fitehbnrg,  in  1826,  the 
House  declared  the  seat  of  the  member  from  that  town  vacated, 
and  refused  to  issue  a  precept  for  a  new  election  ;  and  when  the 
town,  without  any  precept,  chose  another  person  to  represent  them, 
the  House  declared  that  he  should  not  have  a  seat. 

Among  the  papers  sent  to  me  is  a  list  of  the  instances  where  a 
practical  construction  of  the  Act  of  1845  has  been  given  by  the 
mayor  and  aldermen.  But  I  am  not  aware  that  the  question  of 
their  right  so  to  do  has  ever  been  raised, or  that  the  Common  Coun- 
cil has  ever  given  it  their  express  sanction  Contemporaneous  con- 
struction of  statutes  is  of  great  assistance  in  showing  the  intention 
of  the  Legislature,  especially  in  cases  where  the  statute  is  ambigu- 
ous, and  any  well-settled  custom  should  always  have  great  weight 
in  deciding  cases  of  contested  elections.  But  there  seems  to  have 
been  only  three  years  iu  which  this  custom  prevailed  ;  and,  examining 
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this  subject  in  a  legal  point. of  view,  these  few  cases  that  have 
occurred  since  1845  do  not  seem  to  be  sufficient  to  overcome  the 
objections  before  stated  to  such  a  construction  of  the  act.  1  also 
find  that  prior  to  the  Act  of  1845,  and  almost  from  the  incorpora- 
tion of  the  city,  there  was  a  custom  to  issue  warrants  to  fill  vacan- 
cies in  the  Council,  and  the  right  to  do  so  was  defended  by  a  report 
made  by  Mayor  Quincy  in  1827.  And  this  custom  I  regard  as 
entirely  sustaining  the  construction  I  put  upon  the  Act  of  1845,  as 
will  presently  appear. 

I  have  also  examined  a  report  of  the  Committee  on  Elections, 
made  to  the  Common  Council,  March  20,  1845.  By  this  report 
it  appears  that  certain  members  claimed  their  seats  by  virtue  of 
an  election  ordered  by  the  mayor  and  aldermen  between  the  an- 
nual election  and  the  organization  of  the  new  board.  The  com- 
mittee were  divided  in  opinion  as  to  the  right  of  these  members  to 
hold  seats.  They  called  upon  Mr.  Pickering,  the  City  Solicitor, 
who  gave  them  no  opinion,  but  stated  that  the  practice  had  been 
for  the  mayor  and  aldermen  to  issue  warrants  to  fill  all  vacancies. 
The  committee  submitted  the  whole  matter  to  the  Council,  and  the 
members  (there  being  no  remonstrance)  were  allowed  to  keep 
their  seats.  Now,  it  is  to  be  noted  that  the  case  mentioned  in  this 
report  was  precisely  like  the  one  under  consideration.  The  report 
was  made  March  20,  and  the  Act  of  1845,  as  originally  drawn, 
had  .for  nearly  a  month  been  printed,  as  appears  by  City  Docu- 
ment No.  4,  for  1845,  and  was  undoubtedly  in  the  possession  of 
every  member  of  the  Council.  And  if  it  had  been  prepared,  and 
was  intended  to  cover  cases  like  the  one  before  mentioned,  or  to 
give  to  the  mayor  and  aldermen  the  powers  now  claimed,  it  is 
most  singular  that  no  allusion  whatever  is  made  to  it,  either  by 
the  committee  or  the  City  Solicitor.  How  far  the  fact  that  these 
members  were  allowed  to  retain  their  seats  is  to  be  regarded  as  a 
precedent  (there  being  no  remonstrance  and  no  contest  in  relation 
to  it,  and  the  case  having  been  decided  before  the  Act  of  1845 
was  accepted  by  the  City  Council)  your  committee  will  judge.  So 
far,  then,  as  custom  goes,  it  cuts  both  ways.  For,  as  it  existed 
before  the  Act  of  1845,  and  rested  upon  a  very  liberal,  if  not 
loose,  construction  of  the  City  Charter,  it  may  be  easily  and  nat- 
urally inferred  that  the  intention  of  the  Legislature  was  to  place 
this  subject  of  filling  vacancies  upon  a  clear  and  stable  foundation, 
and  to  restrain  the  aldermen  in  the  somewhat  loose  manner  in 
which  they  had  undertaken  to  order  elections  in  all  cases  when 
they  thought  proper. 

If  the  Act  of  1845  was  intended  merely  to  sanction  a  custom 
which  had  grown  up,  for  the  mayor  and  aldermen  to  issue  war- 
rants to  fill  vacancies  whenever  they  chose,  then  what  necessity 
was  there  for  the  act  at  all?  The  custom  had  been  long  in  exist- 
ence, and  it  was  sanctioned  by  a  report  of  a  committee  made  as 
early  as  1827,  and  also  by  another  report  made  in  1830;  and 
although  it  was  justified  by  a  very  liberal  and  doubtful  construc- 
tion of  the  City  Charter,  still  it  did  exist,  and  was  acted  upon ; 
vacancies  were  in  fact  filled  by  virtue  of  it,  and  nothing  had 
occuired  to  render  it  less  effectual  in  1845  than   it  had   been  in 
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previous  years.  What  necessity  was  there,  then,  for  any  legisla- 
tion on  tbe  subject?  On  the  supposition  that  the  Act  of  1845 
was  intended  merely  lo  give  the  mayor  and  aldermen  a  power 
which  they  had  in  fact  claimed  and  exercised  for  many  years. 
there  seems  to  have  been  no  call  for  legislation  ;  but  if  we  adopt 
the  natural  inference  that  this  act  was  intended  to  place  this  im- 
portant power  on  a  clear  and  stable  foundation,  and  to  limit  the 
right  then  claimed  and  exercised  by  the  mayor  and  aldermen,  we 
shall  see  an  obvious  propriety  and  consistency  in  the  act,  and  shall 
see  why  it  was  so  cautiously  worded  as  to  be  applicable  to  actual 
vacancies  only,  which  should  be  made  to  appear  to  the  mayor  and 
aldermen  in  a  proper  manner ;  and  thus  effectually  protect  the 
Common  Council  in  the  ample  power  conferred  upon  it  by  the 
Charter,  of  deciding  upon  all  questions  relative  to  the  qualifica- 
tions, elections  and  returns  of  its  members. 

For  these  reasons  I  am  clearly  of  the  opinion  that,  in  case  of  a 
failure  to  elect  members  of  the  Common  Council  at  the  annual 
meetings,  the  mayor  and  aldermen  of  that  year  are  not  authorized 
or  required  by  law  to  issue  warrants  for  a  new  election.  I  desire 
to  say,  in  conclusion,  that  this  opinion  is  confined  to  the  precise 
points  discussed.  There  are  other  questions  involved  in  a  con- 
struction of  the  Act  of  1845,  in  relation  to  the  vacancies  in  the 
board  of  mayor  and  aldermen,  and  in  the  ward  offices,  which 
depend  upon  other  considerations,  and  which  relate  to  the  powers 
and  duties  of  the  other  board  ;  and  upon  those  questions,  one  and 
all,  I  give  no  opinion  whatever. 


The  following  was  offered  as  a  substitute  for  the  resolutions 
reported  by  the  committee  :  — 

Whereas,  Elijah  Stearns,  Charles  A.  Turner,  Alexander  H.  Rice,  Stephen 
Tilton,  Jr  ,  and  Gardner  P.  Drury  were,  on  the  24th  of  December,  elected 
members  of  the  Common  Council  at  meetings  called  by  virtue  of  warrants 
issued  by  the  Mayor  and  Aldermen,  in  accordance  with  a  practice  which  has 
existed  for  many  years  ;  and, 

Whereas,  we  have  received  from  the  City  Solicitor  his  opinion  that  the 
course  of  the  Mayor  and  Aldermen  in  this  particular  was  illegal ;  but  that  the 
questions  of  the  rights  of  particular  members  to  their  seats  involve  questions 
of  law  and  facts  which  cannot  properly  enter  into  a  legal  discussion;  but 
must  be  decided  by  the  Common  Council  itself  as  practical  questions;  and, 

Whereas,  it  is  not  deemed  desirable  that  the  action  of  the  Common  Council 
in  the  present  cases  should  pass  into  a  precedent,  or  be  considered  as  depriving 
the  Council  of  any  of  their  rights ;  but  should  only  be  regarded  as  a  decision 
of  the  cases  in  question  upon  the  particular  facts ;  and, 

Whereas,  it  appears  that  the  elections  in  question  were  conducted  under 
the  authority  of  the  Mayor  and  Aldermen,  sanctioned  by  the  uninterrupted 
practice  of  many  years,  and  that  the  elections  were  fairly  made,  and  without 
any  suspicion  or  intimation  of  fraud,  and  that  the  citizens  were  duly  notified, 
and  the  directions  of  the  warrant  were  strictly  complied  with;  therefore, 
upon  a  full  consideration  of  the  merits  of  each  case, 

Resolved,  That  Charles  Mayo  and  others,  remonstrants,  have  leave  to 
withdraw. 

The  preamble  and  resolutions  were  adopted,  February  3,  by  a 
vote  of  27  yeas,  15  nays.     (C.  C.  Records,  Vol.  XIV.,  p.  401.) 
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1858. 

James  B.  Sargent  et  al.,  Petitioners.  — Ward  11. 

Committee  on  Elections.  —  Messrs.  Henry  E.  Bayley,  James  J.  Cobb,  John 
H.  Barry,  William  C.  Ford,  Edward  F.  Bobinson. 

January  28,  1858;  Bcport  by  Henry  E.  Bayley,  Chairman. 
Opinion  by  John  P.  Healy,  City  Solicitor. 

Irregularity  in  Elections  —  Extent  of  Council's  authority  in  relation  to.  A  re- 
monstrance being  received  against  the  validity  of  the  election  in  a  ward,  alleging 
irregularity  in  the  conduct  of  the  election  officers,  and  asking  that  the  election  be  set 
aside  and  a  new  election  ordered,  it  was  held  that  the  Council  bad  no  power  to  act  in 
the  matter,  its  authority  extending  only  to  the  qualification  and  election  of  its  own 
members,  and  not  including  irregularities  at  elections  which  were  not  alleged  to  affect 
the  rights  of  its  members. 

A  uthority  to  Investigate.  The  Council  may,  of  its  own  motion,  go  into  any  investi- 
gation it  may  choose  to  institute  of  the  legality  and  validity  of  the  election  of  its 
members ;  but  it  does  not  follow  that  the  Committee  on  Elections  may  do  so  without 
authority  from  the  Council. 

Tb's  case  arose  upon  the  remonstrance  of  James  B.  Sargent  and 
others,  and  the  petition  of  Nathaniel  Brewer  and  others  in  aid  of 
the  same,  against  the  legality  of  the  municipal  election  in  Ward  11, 
praying  that  said  election  be  set  aside  and  a  new  election  ordered, 
for  the  following  reasons  :  — 

1.  That,  at  said  election,  there  were  two  vacancies  in  the  Board  of  Inspect- 
ors in  said  ward,  which  were  filled  by  the  choice  of  two  other  persons,  inspect- 
ors pro  tempore,  who  entered  upon  the  duties  of  this  office  and  received  votes 
of  the  electors  before  they  had  taken  the  oath  of  office:  and  said  inspect- 
ors were  not  sworn  into  office  until  a  long  time  after  they  had  entered  upon 
their  duties  and  actually  received  such  votes. 

2.  That  it  is  supposed  and  believed  that  neither  the  warden,  clerk,  nor 
inspectors  of  said  ward  were  sworn  according  to  law,  and  that  not  being  so 
sworn  they  had  no  authority  to  act  as  such  officers. 

3.  That  William  S.  McGowan,  who  was  chosen  to  the  Common  Council, 
was  an  inspector  of  said  ward,  and  was  absent  during  the  day  till  about 
the  time  of  the  closing  of  the  polls,  and  his  place  was  filled  by  an  inspector 
pro  tern.,  who  acted  in  his  place  till  the  closing  of  the  polls.  During  most 
of  this  time  said  McGowan  was  acting  outside,  either  as  a  vote  distributer, 
or  otherwise,  and  at  about  the  time  of  closing  of  the  polls  he  returned  and 
aided  in  counting  the  votes  for  Common  Council,  he  and  his  substitute  both 
acting  as  inspectors  at.  that  time;  that  he  then  left  and  was  present  for  the 
next  morning  between  one  and  two  o'clock  to  sign  the  returns,  and  that  he 
came  and  signed  said  returns. 

4.  That  the  acts  of  said  McGowan  were  wholly  unauthorized  and  void. 

5.  That  the  police  officer  who  attended  said  ward  meeting  assisted  in 
counting  the  votes  and  acted  as  an  inspector.  This  he  had  no  authority 
to  do. 

6.  That  the  returns  to  the  City  Clerk  were  not  signed  by  a  majority  of  the 
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Board  of  Inspectors  according  to  law,  but  that  the  persons  who  did  sign  said 
returns  did  the  same  before  the  result  was  known,  and  signed  the  same  in 
blank,  which  returns  were  afterwards  filled  up  by  other  persons. 

7.  That  the  certificate  of  one  of  the  persons  elected  to  the  Common  Coun- 
cil was  not  signed  by  a  majority  of  said  Board  of  Inspectors  till  ten  days 
afterwards. 

8.  Of  the  three  persons  who  signed  the  returns  neither  of  them  was  pres- 
ent during  the  whole  of  the  election,  and  neither  of  them  was  present  or  com- 
petent to  act  when  the  polls  were  opened. 

The  committee  reported,  January  28,  as  follows  :  — 

The  Committee  on  Elections,  to  whom  was  referred  the  remon- 
strance of  James  B.  Sargent  and  others  against  the  validity  of 
the  late  election  in  Ward  11,  and  the  petition  of  Nathaniel  Brewer 
and  others  in  aid  thereof,  and  the  memorial  of  Samuel  S.  Kidge- 
way  aud  others,  have  considered  the  subject,  and  submit  the  lol- 
lowing  report :  — 

The  remonstrance  of  James  B.  Sargent  and  others  prays  that 
the  lite  municipal  election  in  Ward  11  be  declared  invalid  aud  a 
new  election  ordered,  for  the  various  reasons  stated  in  the  remon- 
strance. Your  committee  have  been  unable  to  find  any  authority 
in  the  Common  Couucil  to  set  aside  or  declare  void  an  election  in 
a  ward  of  the  city,  held  for  the  purpose  of  choosing  ward  officers 
generally.  They  referred  the  subject  to  the  City  Solicitor,  and  his 
opinion,  which  is  herewith  submitted,  is  in  acco;  dance  with  the 
views  they  had  taken  of  the  subject.  They  therefore  recommend 
that  the  remonstrants    and  petitioners  have  leave  to  withdraw. 

The  report  of  the  committee  was  accepted,  and  the  remon- 
strants given  leave  to  withdraw.  (C.  C.  Records,  Vol.  XIX.,  p. 
35.) 


Following  is  the  opinion  of  the  City  Solicitor  upon  the  questions 
submitted  by  the  committee  :  — 

I  have  considered  the  question  which  you  proposed  to  me,  to 
wit:  "  What  is  the  duty  of  the  Committee  on  Elections  under  the 
reference  to  them  of  the  remonstrance  of  James  B.  Sargent  and 
others  against  the  validity  of  the  late  election  of  municipal  offi- 
cers in  Ward  11  ?  "  The  remonstrance  protests  against  the  validity 
of  the  election  in  that  ward,  and  prays  that  the  election  may  be 
set  aside  and  a  new  election  ordered,  for  the  various  reasons 
which  are  set  out  in  the  paper  under  consideration.  It  is  quite 
clear  that  the  Common  Council  have  not  the  power  to  do  what  the 
remonstrants  pray  for ;  that  is,  to  vacate  the  election  whic  h  was 
holclen  in  Ward  11,  and  order  a  new  election.  The  Council  is  by 
law  the  judge  of  the  election,  qualifications  and  returns  of  its  mem- 
bers. The  Council  may,  therefore,  I  think,  of  its  own  mere 
motion,  without  any  petitiou  or  memorial  being  presented  to  it,  go 
into  any  investigation  it  may  choose  to  institute,  of  the  legality  or 
validity  of  the  election  of  its  members.      But  it  does   not  thence 
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follow  that  the  Committee  on  Elections  may  do  so  without  author- 
ity from  the  Council.  Committees  must  consider  and  report  upon 
such  matters  as  are  referred  to  them  by  the  body  which  creates 
thern.  In  this  case  the  remonstrance  prays  only  for  one  thing : 
that  the  election  in  Ward  1 1  be  declared  void  and  a  new  election 
ordered.  This  prayer,  as  I  have  already  stated,  cannot  be 
granted.  It  does  not  pray  that  the  Common  Councilmen  from 
that  ward  may  not  be  permitted  to  hold  their  seats  in  the  Council, 
or  that  any  investigation  should  be  made  in  reference  to  their  right 
to  such  seats.  And,  as  the  reference  to  your  committee  is  general, 
it  seems  to  me  appropriate  that  you  should  report  simply  on  the 
prayer  of  the  remonstrants,  and,  in  substance,  that  the  Council 
have  not  power  to  grant  that  prayer. 
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1859. 

Sumner  Crosby  v.  Joel  Baker,  Jr.,  et  al.  —  Ward  12. 

Committee  on   Elections.  —  Messrs.   Philip  H.   Sears,  William  C.  Ford, 
John  H.  Robinson,  William  C.  Burgess,  William  W.  Clapp,  Jr. 

Document  36;  June  2,    1859;  Report  by  the  Committee. 

Discrepancy  in  Returns  of  Votes  —  Presumption  in.  favor  of  accuracy  of  the  record. 
A  large  discrepancy  appearing  between  the  number  of  votes  returned  as  cast  and 
the  number  of  names  checked  on  the  voting-list,  it  was  held  that,  in  the  absence  of 
positive  proof  of  fraud  or  error,  the  record  of  the  vote  made  in  open  ward-meeting 
must  be  held  to  be  conclusive. 

Ballots  —  Errors  in  names  of  Persons  voted  for.  On  a  recount  of  votes,  it  appearing 
that  Joel  Baker,  Jr.,  and  Henry  B.  Janes  had  failed  to  receive  a  sufficient  number  of 
votes  to  elect,  and  no  evidence  being  offered  that  any  other  persons  by  the  names  of 
Janes  or  Baker  were  candidates  at  said  election,  certain  ballots  bearing  the  names  of 
"  Joel  Baker  "  and  "  Benj.  Janes  "  were  counted  for  the  before-named  persons,  who 
were  therefore  declared  entitled  to  seats  as  elected. 

The  Standing  Committee  on  Elections,  to  whom  were  referred 
the  remonstrances  of  Eben  Jackson  and  others  against  the  right 
of  the  sitting  members  from  Ward  Number  Twelve  to  their  seats 
as  members  of  the  Common  Council  from  said  ward;  also  the 
memorial  of  Josiah  Dunham  and  others,  in  relation  to  the  election 
of  members  of  the  Common  Council  from  said  ward ;  and  also  the 
petitions  of  Sumner  Crosby  to  be  admitted  to  a  seat  in  this  body 
as  member  from  said  ward  in  preference  to  both  Joel  Baker,  Jr., 
and  Henry  B.  Janes,  submit  the  following  report :  — 

Due  notice  was  given  by  the  committee  of  the  time  and  place 
for  hearing,  to  the  sitting  members,  the  remonstrants,  memorial- 
ists, and  petitioner,  in  pursuance  of  which  the  parties  appeared 
with  legal  counsel,  and  a  great  number  of  hearings  have  been  had. 
A  large  number  of  witnesses  have  been  examined,  and  among 
them  the  warden,  clerk,  and  several  of  the  inspectors  of  Ward 
Twelve  ;  the  clerk's  records  and  original  memoranda  of  the  elec- 
tion, the  voting-lists,  and  the  ballots  kept  by  the  warden  after  said 
election,  have  been  produced  at  the  hearings,  and  the  committee 
have  duly  heard  and  considered  the  allegations,  proofs,  and  argu- 
ments offered  by  the  respective  parties,  and  now  submit  the  result 
of  their  inquiry  :  — 

The  remonstrants  set  forth  that  the  election  of  members  of  the 
Common  Council  for  Ward  Twelve,  on  the  second  Monday  of 
December  last  past,  was  uncertain,  illegal,  and  void  — 

1.  Because  the  ward  officers  counted  "  a  large  number  of  bal- 
lots which  had  not  been  regularly  deposited  in  the  ballot-boxes, 
but  which  were  placed  in  their  hands  by  some  unlawful  means  to 
the  petitioners  unknown." 
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2.  Because  "  a  large  number  of  ballots  were  also  abstracted  or 
in  some  way  or  manner  disappeared  without  the  votes  thereon 
given  for  candidates  for  membership  in  the  Common  Council  hav- 
ing been  counted." 

3.  Because  the  counting  of  the  votes  and  the  conducting  of  the 
election  were  improper,  loose,  and  illegal  in  other  respects. 

In  support  of  these  allegations  respecting  the  counting  of  ballots 
which  had  not  been  regularly  deposited  in  the  ballot-boxes,  and 
the  abstraction  of  other  btdlots  without  having  been  counted,  no 
direct  evidence  was  offered,  but  the  remonstrants  relied  upon  the 
following  circumstances  appearing  in  their  testimony  :  — 

1.  That  James  Harkins,  one  of  the  witnesses  of  the  remon- 
strants, on  ihe  Wednesday  morning  next  after  the  day  of  election 
(the  second  Monday  of  December),  at  the  aldermen's  anteroom 
in  Citv  Hall,  counted  the  number  of  names  checked  or  marked  ou 
the  voting-lists  of  Ward  Twelve,  and  found  only  1,278  names  so 
checked,  whereas  the  number  of  votes  returned  for  mayor,  as 
appearing  by  the  records  of  the  clerk  of  Ward  Twelve,  wis  1,344, 
from  which  it  was  inferred  that  GG  votes — being  the  difference 
between  the  checked  names  and  the  recorded  votes — had  been 
smuggled  in  aud  counted  without  having  been  legally  voted. 

2.  That  two  or  rather  three  men  who  were  not  ward  officers 
had  been  within  the  bar  on  election  day,  while  the  polls  "ere open, 
and  that  ballo's  might  thus  be  smuggled  in  or  abstracted. 

3.  That  among  the  ballots  remaining  in  the  warden's  hands 
after  the  election,  there  were  found  a  certain  number  of  compar- 
atively smooth  and  clean  ballots,  which  did  not  appear  to  be 
sufficiently  wrinkled  and  creased  to  have  gone  regularly  through 
the  ballot-boxes. 

4.  That  the  whole  number  of  ballots  left  in  the  warden's  hands 
after  the  election,  and  by  him  preserved  and  produced  at  the  hear- 
ings, amounted  to  only  1,312  ballots,  of  which  only  1,305  contained 
votes  for  mayor,  from  which  it  was  inferred  that  a  number  of  bal- 
lots equal  to  the  difference  between  this  sum  and  the  recorded  vote 
for  mayor  (1,344),  being  39  ballots,  had  been  abstracted  without 
having  been  counted  for  candidates  for  the  Common  Council. 

After  fully  weighing  the  above  considerations,  and  the  testimony, 
documeuts,  and  arguments  brought  forward  in  urging  them,  the 
committee  do  not  think  there  is  any  good  ground  to  set  aside  the 
election  of  the  members  returned  for  Ward  Twelve. 

The  sitting  members  bring  certificates  signed  by  the  warden, 
clerk,  and  a  majority  of  the  inspectors  of  Ward  Twelve  ;  and  the 
City  (barter  makes  it  the  duty  of  the  warden,  clerk,  aud  inspectors 
to  give  such  certificates  to  the  persons  who  are  clioten  to  office  by 
receiving  the  highest  number  of  votes,  and  declares  that  such 
certificates  shall  be  presumptive  evidence  of  title  to  the  office 
mentioned  in  them. 

All  the  ward  officers  are  under  oath  "faithfully  and  impartially 
t  >  discharge  their  several  duties  ;  "  and  by  the  Charter  it  is  the 
duty  of  the  warden  and  inspectors  to  receive,  sort,  and  count,  and 
of  the  warden  to  declare  all  votes  at  any  election,  and  of  the  clerk 
to  make  a  true  record  and  keep  an  exact  journal  of  all  votes  of 
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citizens  at  ward  meetings.  Both  by  the  record  and  by  the  testi- 
mony of  the  warden,  clerk,  and  other  witnesses,  it  appeared  that 
on  the  official  count  the  sitting  members  received  the  highest 
number  of  votes,  that  they  were  duly  declared  by  the  warden  to 
be  elected,  and  they  so  stand  upon  the  clerk's  record  ;  and  in  the 
opinion  of  the  committee  no  evidence  was  offered  sufficient  to 
overcome  the  presumption  and  evidence  arising  from  these  official 
acts  of  the  ward  officers,  especially  as  there  is  no  charge  of  fraud 
made  against  any  of  them. 

I.  The  committee  are  of  opinion  that  very  little  importance  can 
be  attached  to  the  count  made  by  Mr.  Harkins  of  the  names  checked 
upon  the  voting-lists. 

These  votingdists  had  been  left,  between  the  election  nnd  Mr. 
Harkins'  count,  two  evenings  and  one  whole  day  and  part  of  another 
in  the  aldermen's  anteroom,  open  to  all,  and  where  any  one  at  his 
pleasure  might  erase  marks  or  add  them.  The  same  voting-lists 
had  been  use  1  also  at  the  preceding  State  election,  and  the  check- 
marks then  made  had  been  rubbed  out.  but  yet  traces  of  them  were 
still  visible;  and  it  was  testified  by  Mr.  McCleary,  the  city  clerk, 
that  it  was  often  very  difficult  to  tell  which  was  the  old  mark  and 
which  the  new  one.  Mr.  Harkins  himself  testified  that  he  con- 
sidered only  the  black  marks  as  new  ones,  and  counted  only  those. 
It  is  unnecessary  to  remark  that  if  the  pencil  of  any  one  of  the 
inspectors  happeued  to  get  wo:n  up  it  would  probably  have  made 
a  murk  of  the  kind  which  Mr.  Harkins  omitted  in  his  count.  By 
the  testimon}'  of  Mr.  Hunt,  assistant  messenger,  this  count  of  Mr. 
Harkins  was  made  very  rapidly,  as  Mr.  Hunt  was  then  engaged  in 
rubbing  off  the  check-marks,  and  allowed  only  time  enough  for  a 
single  count;  and  such  a  count,  according  to  the  testimony  of  the 
city  clerk,  can  seldom  be  made  accurately. 

If  Mr.  Harkins'  count  of  the. check-marks  were  taken  as  the  real 
number  of  votes  legally  thrown,  then  the  official  count  for  warden, 
clerk,  overseer  of  the  poor,  and  every  other  officer,  so  far  as  the 
committee  can  ascertain,  would  be  wholly  erroneous,  and  the 
ballots  left  in  the  hands  of  the  warden  and  brought  before  the 
committee  would  also  be  to  a  considerable  extent  fraudulent,  —  a 
conclusion  which  cannot  be  admitted  in  the  entire  absence  of  any 
direct  evidence. 

Perhaps  the  committee  cannot  better  express  their  opinion  of 
the  little  value  of  any  such  count  of  the  check-marks  than  by  quot- 
ing from  a  report  made  to  the  Board  of  Aldermen,  Dec.  15,  1852 
(City  Document  No.  01),  signed  by  Sampson  Reed,  Benjamin 
James,  and  Thomas  1\  Rich,  upon  the  petition  of  B.  F.  Cooke  and 
others,  alleging  a  discrepancy  between  the  check-marks  and  the 
returned  votes  for  every  ward  of  the  city  in  that  year. 

'•The  committee,"  says  that  report,  "do  not  hesitate  to  say 
that  such  evidence  is  utterly  futile,  and  can  have  no  effect  what- 
ever to  throw  discredit  upon  the  returns  of  the  various  ward 
officers.  It  is  much  more  reasonable  to  suppose  that  these  marks 
have  been  surreptitiously  made  upon  some  of  the  lists,  and  erased  in 
others,  than  that  seventy-four  ward  officers  have  made  false  and 
fraudulent  returns." 
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II.  In  relation  to  the  second  ground  relied  on  by  the  remon- 
strants, the  committee  have  to  say  that  they  deem  the  admission 
of  any  persons  other  than  the  proper  officers  within  the  bar,  while 
the  polls  are  open,  to  be  wholly  irregular  and  improper,  and  never 
to  be  allowed  ;  but  in  the  case  now  under  consideration  they  are 
satisfied  on  the  evidence  that  no  ballots  were  either  smuggled  in  or 
abstracted  by  the  persons  prove;!  to  have  been  within  the  bar 
during  the  election.  These  persons  themselves  testified  under  oath 
before  the  committee  that  they  neither  did  any  such  thing  nor 
knew  of  any  such  thing  being  done,  and  no  one  testified  that  they 
did.  There  was,  therefore,  no  evidence  before  the  committee  of 
any  smuggling  in  or  abstracting  of  votes  arising  from  this  source. 

III.  Neither  do  the  committee  think  that  the  third  ground  relied 
upon  b}7  the  remonstrants,  viz.,  that  certain  ballots  are  found  to 
be  more  smooth,  clean,  and  uncreased  than  others,  furnishes  any 
proof  of  the  charge  which  it  is  brought  fi  rward  to  support.  Mr. 
Eobb,  the  warden,  testified  as  follows  :  ;t  I  cannot  say  that  I  saw 
any  votes  there,  or  counted  any  which  had  not  passed  through  I  he 
ballot-box.  I  don't  know  anything  to  the  contrary  that  all  the 
ballots  I  saw  and  counted  had  passed  through  the  ballot-box.  On 
the  evening  of  election  day  I  believed  all  the  ballois  had  passed 
through  the  ballot-box.  I  had  no  suspicion  to  the  contrary.  I 
don't  think  I  should  have  thought  anything  of  the  appearance  of 
these  tickets  (the  smooth,  uncreased  ones),  or  noticed  anything 
peculiar  about  them,  if  I  had  not  heard  of  the  discrepancy  between 
the  checks  and  the  votes.  I  say  I  should  not  now  think  there  was 
anything  peculiar  in  these  tickets  if  I  did  not  know  of  the  discrep- 
ancy. I  was  influenced  by  what  I  knew.  1  think  the  difference 
between  the  appearance  of  these  tickets  and  the  others  is  as 
apparent  now  as  it  was  then." 

Mr.  Spurr,  the  messenger  to  the  City  Council,  examined  and 
counted  ali  the  ballots  under  the  direction  of  the  committee,  and 
he  testified  that  although  a  ceitain  kind  of  ballots  appeared  more 
smooth  and  clean  than  the  others,  yet  all  appeared  to  have  been 
used.  It  was  in  evidence  before  the  commiUee  that  the  kind  of 
ballots  in  question  was  not  printed  till  the  afternoon  of  election 
day,  and  this  was  doubtless  the  reason  why  they  were  smoother 
and  cleaner  than  those  which  had  been  printed  previous  to  the 

pening  of  the  polls,  and  been  handled  more  or  less   throughout 

he  day. 

IV.  The  fourth  ground  urged  by  the  remonstrants  was  that  the 
ballots  remaining  in  the  care  of  the  warden  and  produced  before 
the  committee,  when  counted  by  Mr.  Spurr,  were  found  to  amount 
to  only  1,312,  of  which  only  1,305  contained  votes  for  mayor, 
whereas  the  official  count  made  the  vote  for  mayor  1,344  ;  and  that 
therefore  at  least  39  ballots  must  have  been  abstracted  after  the 
count  for  mayor,  and  before  the  count  for  members  of  the  Com- 
mon Council. 

The  committee  do  not  feel  sure  that  the  ballots  brought  before 
them  are  absolutely  all  the  ballots  that  were  thrown  at  the  elec- 
tion. Mr.  Kundlet,  a  police-officer,  testified  that  on  the  Wednesday 
evening  next  after  the  day  of  the  municipal  election  he  carried  the 
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ballots  from  the  ward-room  to  the  house  of  the  warden,  at  about 
ten  o'clock  in  the  eveuing,  and  th:it  on  the  way  he  found  one  pack- 
age of  ballots  was  loose,  and  he  went  into  the  station-house  and 
tied  them  up  ;  and  at  the  warden's  house  he  delivered  them  to  a 
servant  girl.  The  warden  testified  that  the  ballots  were  kept  at  his 
house  in  a  trunk,  the  key  to  which  was  in  a  dressing-case  that 
remained  unlocked.  In  this  way  it  is  very  possible  that  a  few  bal- 
lots may  have  been  lost;  but  the  committee  are  of  opinion  that 
the  ballots  produced  before  them  were  all  legally  voted,  and  that 
they  are  substantially  all  the  ballots  that  were  voted  at  the  munici- 
pal election. 

The  coincidence  between  the  official  count  and  the  number  of 
votes  found  on  these  ballots  for  the  various  candidates  is  so  close 
as  to  leave  little  room  for  doubt ;  but  the  committee  are  satisfied 
from  the  evidence  offered  in  the  case  that  a  mistake  of  38  or  39 
votes  was  made  in  the  official  return  of  the  vote  for  mayor ;  and 
this  error  has  probably  been  the  cause  of  all  the  question  and  con- 
troversy in  the  case. 

It  was  in  evidence  that  sometime  after  the  official  count  of  all 
the  votes  for  mayor  had  been  completed,  a  package  of  ballots  was 
given  to  Mr.  Lavery,  an  officer  in  attendance,  to  count  for  the 
various  other  candidates.  Mr.  Lavery's  memorandum  of  that 
count  was  produced  before  the  committee,  containing  a  count  of 
the  votes  for  mayor  as  well  as  for  the  other  candidates,  the,  num- 
ber of  votes  so  counted  for  mayor  being  in  all  38,  of  which  IS 
were  for  Frederic  W.  Lincoln,  Jr.,  7  for  Moses  Kimball,  13  for 
J.  V.  C.  Smith.  On  the  clerk's  original  memorandum  of  the  vote 
for  mayor  these  same  figures  appear  at  the  bottom  of  the  columns 
which  had  already  been  footed  up,  and  are  there  added  to  the  vote 
for  mavor  in  the  handwriting  of  the  warden.  This  was  undoubt- 
edly done  by  inadvertence  and  mistake  ;  but  the  committee  have 
no  doubt  that  these  38  votes  were  counted  twice  for  mayor. 
Without  these  38  votes  the  official  count  and  Mr.  Spurr's  count  of 
the  votes  for  mayor  would  have  substantially  agreed. 

Upon  the  questions  raised  by  the  remonstrants  and  memorialists, 
therefore,  the  committee  are  unanimously  of  opinion  that  no  bal- 
lots were  officially  counted  without  having  gone  regularly  through 
the  ballot-boxes,  and  that  none  were  abstracted  without  having 
been  counted  for  members  of  the  Common  Council ;  and  they  do 
not  think  that  any  imputation  of  fraud,  or  of  any  intentional  irreg- 
ularity can  attach  to  the  ward  officers  ;  and  they  recommend  that 
the  remonstrants  and  memorialists  have  leave  to  withdraw. 

The  committee  have  also  duly  considered  the  petition  of  Sum- 
ner Crosby  to  be  admitted  to  a  seat  in  this  body  as  a  member  for 
Ward  Twelve,  in  preference  both  to  Joel  Baker.  Jr.,  and  Henry 
B.  Janes,  and  have  heard  and  weighed  the  evidence  and  arguments 
offered  on  his  behalf  ;  but  they  are  of  opinion  that  his  prayer  ought 
not  to  be  granted. 

The  petitioner  claims  that  on  the  day  of  the  municipal  election 
he  received  a  larger  number  of  votes  for  member  of  the  Common 
Council  than  either  Mr.  Baker  or  Mr.  Janes,  and  that  the  bal- 
lots brought  before  the  committee  by  the  warden  establish  this 
point. 
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According  to  the  clerk's  record  of  the  vote  for  members  of 
the  Common  Council  by  the  count  made  on  the  day  of  the 
election  — 


Osborne  Howes  recei 
Henry  B.  Janes 
Joel  Baker,  Jr. 
Samuel  R.  Spinney 
Sumner  Crosby 


ved 


G80  votes. 
636      " 
632      " 
630      " 
620      " 


A  recount  of  the  vote  between  Samuel  R.  Spinney  and  Sumner 
Crosl>y  was  demanded;  and  on  the  next  morning  the  votes  for 
these  two  candidates  were  counted  again  by  the  warden  and  clerk 
very  carefully,  and  three  limes  over,  as  they  testify,  and  the  votes 
were  then  found  to  be,  for  — 


Samuel  II.  Spinney 
Sumner  Crosby 


627 
627 


and  a  vacancy  was  declared  and  a  new  election  ordered. 

Mr.  Spuir,  in  counting  under  the  direction  of  the  committee 
the  votes  for  members  of  the  Common  Council,  upon  the  ballots 
produced  by  the  warden,  found  the  vote  to  be  — for 


Osborne  Howes 

.     679 

Joel  Baker      .... 

6 

Samuel  It.  Spinney 

.     630 

S.  Crosby        .... 

6 

Henry  B.  Janes 

.     628 

Benj.  James  . 

1 

The  committee  themselves  then  eou.i ted  very  carefully  the  votes 
on  these  ballots  for  Messrs.  Janes,  Baker,  and  Crosby,  counting 
those  written  S.  Crosby  for  Sumner  Crosby,  and  tho-c  written. 
Joel  Baker  for  Joel  Baker,  Jr.,  according  to  well-establish -d  rules 
of  law  in  this  Commonwealth,  and  they  found  the  vofo  to  lie  —  for 


Joel  Baker,  Jr. 
Sumner  Crosby 
Henry  B.  Janes 
Benj.  Janes    . 
B.  James 


630 

627 

627 

1 

1 


If  the  vote  for  Benj.  Janes  be  counted  for  Henry  B.  Janes, 
as  they  think  by  well-settled  law  it  ought  to  be,  then  Henry  B. 
Janes  would  by  their  count  receive  628  votes,  as  on  Mr.  Spurr's 
count. 

From  the  fact  that  the  vote  for  Sumner  Crosby  on  the  com- 
mittee's count  agrees  with  the  count  of  the  warden  and  clerk  at 
the  time  when,  as  the  clerk  testifies,  the  vote  was  counted  over 
very  carefully  three  times,  and  all  the  votes  for  S.  Crosby  were 
counted  for  Sumner  Crosby,  the  committee  are  satisfied  that  the 
real  vote  for  Sumner  Crosby  was  only  G27.  The  vote  for  Joel  Baker, 
Jr.,  is  now  found  to  be  G30 ;  the  vote  for  Henry  B,  Janes  is  now 
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found  to  be  G28,  if  the  vote  written  Benj.  Janes  be  counted  for 
him;  and  that  it  should  be  the  committee  need  oily  refer  to 
Semite  Document  No.  4,  for  the  year  1843,  and  Senate  Document 
No.  3,  for  1840,  and  to  the  case  of  People  v.  C>>oke,  4  Selden,  R. 
07,  and  14  Barbour,  R.  259. i 

By  this  count,  therefore,  from  the  ballots  now  produced,  Messrs. 
Baker  and  Junes  would  be  elected. 

But  it  was  testified  before  the  committee  by  two  witnesses,  thnt 
at  the  time  of  the  official  count  the  name  of  Joel  Baker,  Jr., 
was  found  pasted  over  other  names  in  three  or  four  instances,  and 
the  name  of  Henry  B.  Janes  was  so  found  pasted  over  other  names 
in  two  or  three  instances.  By  an  examination  of  the  ballots 
made  both  by  Mr.  Spurr  and  by  the  committee,  no  such  cases  can 
now  be  found.  It  was  further  in  evidence  that  in  some  seven  or 
eight  cases  the  name  of  the  warden  so  pasted  on  had  come  off  at 
the  time  of  the  official  count  and  was  found  in  the  wrapper.  The 
committee  found  one  instance  in  which  another  name  had  been 
pasted  over  that  of  Stanley  Gore  for  member  of  the  City  Council, 
and  had  come  off,  and  was  not  to  be  found.  They  conclude, 
therefore,  from  the  evidence,  that  several  votes,  both  for  Messrs. 
Baker  and  Janes,  have  now  been  lost  by  the  falling  off  of  the 
names  so  pasted  over  others,  and  that  at  the  municipal  election 
they  each  had  a  larger  number  of  votes  than  Sumner  Crosby. 

But  even  if  the  result  of  the  count  now  made  had  been  differ- 
ent, the  recorded  vote,  according  to  the  principle  of  law  adopted 
and  acted  on  in  this  Commonwealth,  would  have  been  conclusive. 
The  record,  say  the  decided  cases,  is  the  best  evidence,  and  can- 
not be  controlled  by  any  inferior  evidence.  [See  Cushing's  Elec- 
tion Cases,  pp.  398  and  4u0  ;  Stoughlon  v.  Atlterlon,  12  Met.,  113  ; 
opinion  of  Hon.  Caleb  Gushing  to  the  Board  of  Aldermen  of  Fall 
River.]  And  under  this  rule  of  law  the  sitting  members,  appear- 
ing by  the.  record  to  have  received  the  highest  number  of  votes, 
must  lie  deemed  to  have  been  elected. 

The  committee  have  only,  in  conclusion,  to  submit  the  follow- 
ing resolve  :  — 

Resolved,  That  Messrs.  Osborn  Howes,  Joel  Baker,  Jr.,  Henry  B.  Janes, 
and  Samuel  R.  Spinney,  returned  from  Ward  12  to  this  Council  as  members, 
were  duly  elected,  and  are  entitled  to  their  seats. 

The  resolution  reported  by  the  committee  was  passed  by  a  unani- 
mous vote,  June  16,  1859.      (C.  C.  Records,  Vol.  XX.,  p.   1S4.) 

1  (Notk  by  Chairman). — In  the  case  reported  in  the  Pfonle  v.  Cookr,  11  Barbour,  R. 
259,  and  4  Selden  R.  67,  the  Supreme  Court  and  the  Courtof  Appeals  of  New  York  hold  that 
the  addition  of  "junior"  is  no  part  of  the  name,  and  that  votes  written  Benjamin  Welch 
should  be  counted  for  Benjamin  Welch,  Jr.,  for  the  office  of  State  treasurer,  there  being  no 
evidence  offered  that  any  other  person  by  the  name  of  Welch  was  at  the  election  a  candi- 
date for  that  office  beside  Benjamin  Welch,  Jr.  [See  also  Cobb  v.  Lucas,  15  Pick.,  R.  9; 
Kincaidv.  ITowe,  10  Mass.,  20'i.] 

In  Senate  Document  No.  4,  for  the  year  1843,  the  committee  count  for  Samuel  E.  Sewall 
for  governor,  seventeen  votes  written  William  E.  Sewall,  and  twelve  votes  written  James 
E  Sewall,  upon  the  presumption  that  these  votes  were  intended  for  Samuel  E.  Sewall,  and 
that  the  errors  in  writing  the  name  were  merely  clerical. 

In  the  case  before  the  committee  there  was  no  evidence  offered  that  any  other  persons 
by  the  name  of  Baker  or  Janes  were  candidates  for  the  Common  Council  for  Ward  12  be- 
side Joel  Baker,  Jr.,  and  Henry  B.  Janes,  the  Bitting  membors;  and  the  committee  counted 
the  above  mentioned  votes  for  these  candidates,  upon  the  presumption  that  they  were  the 
persons  intended. 
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1860. 

Albert  Betteley  et  a?.,  Petitioners.  —  Ward  I. 

Committee   on   Elections.  —  Messrs.   George  P.   Sanger,  Joseph  L.   Hen- 
shaw,  Jairds  Beal,  Prescott  Barker,   Benjamin  Pope. 

Document  17;  February  2,  18G0;  Report  by  the  Committee. 

Uncertainty  —  Discrepancy  in  returns  of  votes  cast.  A  discrepancy  appearing-  in 
the  number  of  ballots  cast  as  compared  with  the  number  of  names  checked  on  the 
voting-list,  sufficient,  if  fraudulent,  to  affect  the  election  of  one  of  tbe  persons  voted 
for,  it  was  held  that,  in  the  absence  of  proof  of  fraud,  such  discrepancy  must  be  at- 
tributed to  accidental  error,  and  does  not  cause  an  uncertainty  sufficient  to  avoid  the 
election. 

Irregularity  —  Signature  of  election  officers  to  returns.  Two  inspectors  of  elections 
having  signed  the  returns  as  correct,  without  personal  knowledge  of  their  correctness, 
or  personally  counting  the  ballots,  or  comparing  them  with  the  voting-lists,  it  was  held 
that  it  was  the  duty  of  the  inspectors  to  sign  the  returns  if  satisfied  of  their  correct- 
ness, without  necessarily  counting  the  votes  personally. 

The  protest  of  Albert  Betteley  and  forty  others  against  the 
admission  to  seats  of  persons  returned  as  elected  members  of  the 
Common  Council  from  Ward  I  contained  the  following  stateme  it 
of  objections  :  — ■ 

First.  That  the  City  Clerk  of  Boston,  S.  F.  McCleary,  Esq.,  sent  the 
usual  printed  notices  to  ward  officers,  directed  to  Thomas  A.  Mathews,  clerk 
of  the  ward;  and  also  a  letter  to  him  with  special  instructions  to  read  such 
notices  to  the  ward  officers.  And  that  he  neglected  to  give  the  notices  to 
the  warden  of  the  said  ward,  and  none  of  the  inspectors  were  instructed 
or  informed  of  their  duties,  and  the  inspectors  deny  that  they  were  informed 
respecting  the  duties  they  were  expected  to  perform,  and,  three  of  them 
having  never  before  held  such  an  office,  were  entirely  ignorant  in  this 
respect. 

Second.  That  two  of  the  inspectors  signed  the  return  upon  the  represen- 
tation of  the  said  clerk,  and  without  knowledge,  by  personally  counting  thj 
ballots  and  comparing  them  with  the  voting-lists,  of  their  correctness;  and 
the  said  two  inspectors  now  declare  that  they  were  deceived  by  the  representa- 
tions of  said  clerk. 

T/ird.  That  the  number  of  ballots  in  the  hands  of  the  clerk  of  the 
ward  exceeds  the  number  of  names  checked  upon  the  lists  one  hundred  and 
three. 

Fourth.  That  several  persons  voted  when  their  names  were  checked  as 
having  previously  voted,  and  they  were  permuted  to  vote  by  the  warden 
of  the  ward,  contrary  to  the  law  in  such  cases. 

Fifth.  That  thirty  mutilated  ballots,  in  addition  to  the  above,  with  the 
names  of  the  four  persons  mentioned  above,  and  also  the  names  of  two  per- 
sons as  candidates  for  the  office  of  School  Committee  upon  them,  were 
deposited  in  the  ballot-boxes,  and  the  inspectors  declare  that  no  such  ballots 
were  put  into  the  boxes  unless  they  were  concealed  within  other  ballots 
deposited. 
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Sixth.  That  the  warden  discovered,  on  taking  out  the  ballots  from  the 
boxes,  several  ballots,  containing  in  some  cases  one,  and  in  some  cases  two 
other  ballots  or  parts  of  ballots;  and  that  such  ballots  were  counted  contrary 
to  law.  And  one  other  of  the  inspectors  of  the  ward  declares,  that,  being 
satisfied  that  frauds  were  committed,  he  refused  to  sign  the  return;  and  all 
three  of  the  inspectors  mentioned  are  willing  to  declare  under  oath  that  the 
proceedings  were  improper  and  illegal. 

The  committee  reported,  February  2,  as  follows  :  — 

The  Committee  on  Elections,  to  whom  was  referred  the  remon- 
strance of  Albert  Betteley  and  forty  others,  legal  voters  and  resi- 
dents of  "Ward  1,  against  the  right  of  Cornelius  Doherty,  John 
Dacey,  Thomas  A.  Mathews,  and  Albert  P.  Morrisou,  to  seats  as 
members  of  the  Common  Council  from  Ward  1,  respectfully 
report : — 

That  they  have  given  a  hearing  to  the  remonstrants  as  requested 
in  their  remonstrance,  and  that  during  said  hearing,  extending 
through  two  evenings,  and  at  which  all  parties  interested  having 
been  previously  notified  were  represented,  the  committee  heard 
all  the  testimony  that  the  remonstrants  and  sitting  members 
desired  to  offer,  and  also  all  such  suggestions  and  arguments, 
pertinent  to  the  question,  that  either  party  had  to  make. 

It  appeared  from  the  testimony  that  on  the  morning  of  the  day 
of  election  the  meeting  was  duly  opened ;  that,  three  of  the 
inspectors  being  absent,  three  inspectors  pro  tempore  were  duly 
chosen  and  sworn  ;  that  the  election  throughout  the  day  was  con- 
ducted as  orderly  as  usual,  and  in  due  form  ;  that  the  ballots  were 
duly  received,  sorted,  and  counted,  and  the  result  declared ;  and 
that  the  ballots  cast  for  members  of  the  Common  Council  on  that 
day  were  as  follows,  to  wit :  — 

Cornelius  Doherty  had   .  '  .        .        .  730  votes. 

John  Dacey  had 684      " 

Thomas  A.  Mathews  had        ....  602      " 

Albert  P.  Morrison  had 710      " 

And  were  declared  elected. 

That  Enoch  H.  Snelling  had 514  votes. 

Richard  Holmes  had 507      " 

Thomas  P.  Foster  had    .         .         .         .         .  496      " 

Charles  T.  Woodman  had       ....  518      " 

And  there  were  121  scattering  votes. 

It  also  appeared  that  there  were  eighteen  ballots  cast,  called  by 
the  witnesses  "  mutilated  votes,"  containing  the  names  of  candi- 
dates for  the  Commou  Council  and  the  School  Committee,  but  that 
they  were  not  counted. 

It  also  appeared  that  the  whole  number  of  ballots  cast,  not 
including  the  eighteen  mutilated  votes,  was  1,24s,  and  that  by  a 
count  of  the  names  checked  on  the  lists  made  at  the  City  Hall  on 
the  morning  of  the  day  after  the  day  of  election,  only  1,145  names 
appeared  to  be  checked  as  having  voted,  —  thus  making  an  excess  of 
103,  or,  counting  the  eighteen  mutilated  votes,  of  121  ballots,  east 
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over  the  number  of  names  checked.  Your  committee  have  counted 
the  ballots,  and  they  are  satisfied  that  the  whole  number  of  ballots 
thrown,  the  number  of  names  checked,  and  the  statement  of  votes 
for  the  different  candidates,  as  given  above,  supposing  all  the  votes 
to  be  legal  ballots,  are  substantially  accurate. 

It  was  not  claimed,  nor  was  there  any  evidence  tending  to  show, 
that  more  than  121  fraudulent  ballots,  if  any,  were  thrown;  and 
of  these,  only  103  were  counted. 

Applying  this  testimony  to  the  cases  of  Messrs.  Doherty,  Dacev, 
Mathews,  and  Morrison,  and  assuming,  for  Ihis  purpose,  the  whole 
number  of  103  votes  to  be  fraudulent,  and  all  cast  for  those  gentle- 
men, and  deducting  them  from  their  declared  votes,  their  vote 
would  stand  as  follows  :  — 

Cornelius  Doherty  would  hare      ....  627  votes. 

Jolin  Dacey 581      " 

Thomas  A.  Mathews 429      " 

Albert  P.  Morrison 607      " 

And  Messrs.  Doherty,  Dacey,  and  Morrison  would  therefore  be 
elected  upon  the  well-settled  rule  of  law,  that,  after  rejecting  all 
the  alleged  fraudulent  votes,  they  would  still  severally  have  a 
plurality  over  the  highest  other  candidate,  as  follows,  to  wit :  — 

Cornelius  Doherty  would  have  a  plurality  of  109  votes. 

John  Dacey G3      " 

Albert  P.  Morrison 89      " 

But  Thomas  A.  Mathews  would  not  be  elected,  as  his  vote  would 
thus  fall  short  nineteen  votes  of  that  of  the  highest  other  candi- 
date. 

It  therefore  becomes  necessary  to  consider  the  various  objections 
urged  by  the  remonstrants  and  to  ascertain  whether  there  are 
sufficient  reasons  for  depriving  Mr.  Mathews,  or  any  of  the  sitting 
members,  of  their  seats. 

The  remonstrants  assign  six  objections  against  the  sitting  mem- 
bers from  Ward  1,  all  of  which  appear  at  length  in  their  remon- 
strance, and  ail  of  which  your  committee  will  consider  in  their 
order 

I.  The  first  objection  apparently  intends  to  charge  the  clerk  of 
the  ward  with  neglect  of  duty  in  not  complying  with  certain  alleged 
instructions  of  the  City  Clerk  and  in  not  giving  to  the  warden  the 
usual  printed  notices. 

The  letter  of  the  clerk  can  be  found  among  the  papers  in  the 
cas-e,  and  an  inspection  of  it  will  show  that  there  are  in  it  no 
special  instructions  that  it  should  be  read  to  the  ward  officers. 
The  clerk  of  the  ward  testified  (and  there  was  no  different  or  con- 
trolling testimony)  that  the  letter  was  enclosed  in  an  envelope 
directed  to  Thomas  A.  Mathews,  Esq.,  clerk  of  Ward  1  ;  that  he 
received  it  on  the  morning  of  the  election  day,  read  it,  and,  per- 
ceiving that  it  was  directed  to  the  ward  officers  of  Ward  No.  1,  he 
left  it  open  upon  the  table  within  the  rails  for  the  inspection  and 
use  of  the  ward  officers,    and  that   no  special  instructions,    nor 
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instructions  of  any  sort  written  or  verbal,  were  sent  with  the  letter. 
The  clerk  of  the  ward  did  not  speak  of  the  letter  to  the  inspectors ; 
and  some  of  the  inspectors  testified  that  they  did  not  see  it. 

Your  committee  are  unable  to  discover  in  this  any  proof  of 
misconduct  or  improprietv  on  the  part  of  the  clerk  of  the  ward  or 
any  reason  for  depriving  the  sitting  members  of  their  s?ats.  Even 
if  special  instructions  had  been  given  the  clerk  of  the  ward,  as 
alleged  in  the  remonstrance,  and  he  did  not  comply  with  them,  it 
would  not,  of  itself,  be  a  reason  for  unseating  them.  Ward 
officers  should  look  to  the  City  Charter  and  the  statutes  for  instruc- 
tion in  their  duties. 

The  rest  of  the  objection,  to  wit,  that  the  inspectors  were  not 
instructed  in,  and  wore  unacquainted  with,  their  duties  will  be 
referred  to  hereafter. 

II.  The  second  objection  is  that  two  of  the  inspectors  signed 
the  returns  without  personal  knowledge  of  their  correctness  by 
counting  the  ballots  and  comparing  them  with  the  voting-lists  ;  and 
that  they  were  deceived  by  the  representations  of  the  clerk  of  the 
ward. 

The  objection  seems  to  be  founded  on  a  misapprehension,  to 
a  certain  extent,  of  the  duties  required  of  inspectors  of  elections  in 
this  particular.  The  Charter,  Section  13,  provides  that  "it  shall 
be  the  duty  of  the  warden  and  inspectors  of  each  ward  to  receive, 
sort  and  count,  and  of  the  warden  to  declare,  all  votes  at  any 
election  within  such  ward." 

Here  there  is  no  division  of  duty,  nor  is  there  any  duty 
assigned  to  the  clerk  in  regard  to  the  counting  ihe  ballots  But, 
practically,  there  must  be  a  division  of  labor,  aud  the  usual  assign- 
ment of  duty  is  for  the  inspectors  to  receive  the  votes,  to  check  the 
names,  etc.,  (see  printed  instructions  as  to  duty  of  ward  officers  at 
elections  put  into  the  case  and  filed  herewith),  and  for  the  inspec- 
tors not  thus  engaged,  with  the  help  of  the  warden  aud  clerk,  to 
sort  aud  count  the  votes.  Of  course,  if  there  is  any  question  in 
the  mind  of  any  inspector  as  to  the  correctness  of  any  count,  he 
should  satisfy  himself  in  regard  to  it,  by  personal  count  or  other- 
wise, before  signing  the  returns.  But  the  mere  fact  that  all  the 
inspectors  did  not  count  the  votes,  if  they  were  properly  and 
correctly  counted  by  the  other  ward  officers,  would  not  invalidate 
an  election.  Especially  so  in  a  case  like  this  in  which  the 
committee  are  satisfied  that  a  substantially  correct  count  was 
made. 

The  testimony  as  to  the  alleged  misrepresentation  b}^  the  clerk 
of  the  ward  to  induce  the  signing  of  the  returns,  was,  in  sub- 
stance, as  follows:  One  of  the  inspectors  testified,  substantially, 
that  he  hesitated  about  signing  the  returns,  but  that  the  clerk  said 
that  his  book  was  carried  before  the  City  Clerk,  and  if  it  was  not 
correct  he  should  get  reprimanded  ;  and  that  he  therefore  signed 
the  return  in  the  belief  that  it  would  be  revised  by  the  City  Clerk. 
The  testimony  of  the  clerk  of  the  ward  as  to  this  conversation 
was,  in  substance,  that  the  inspector  asked  him  if  his  records 
were  examined  at  the  City  Hall ;  and  that  his  repl}"  was  that  the 
proper  persons  to  make  any  examination  of  them  were  the  Com- 
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mittee  on  Elections  ;  and  that  this  conversation  took  place  after 
the  said  inspector  had  signed  the  returns. 

If  there  is  any  discrepancy  between  the  testimony  of  the  two 
witnesses  as  to  their  conversation,  it  becomes  unimportant  for  the 
committee  to  attempt  to  reconcile  it  or  to  decide  on  which  side  the 
truth  is,  because  the  committee  are  satisfied  by  their  own  count 
that  the  returns  are  substantially  correct,  and  that  it  was  the  duty 
of  the  inspectors  to  sign  them. 

III.  The  third  objection  is  that  the  number  of  ballots  cast  ex- 
ceeds the  number  of  names  checked  on  the  lists,  103. 

Your  committee  are  satisfied  that  there  is  this  excess;  and  that, 
if  the  eighteen  mutilated  votes  are  counted,  the  excess  will  be  121. 
They  also  assume  the  fact  to  be  that  there  have  been  no  inten- 
tional erasures  of  check-marks  from  the  lists  by  any  person,  inter- 
ested or  otherwise,  and  that  no  erasures  of  check-marks  have  been 
in  fact  made  from  the  lists  sufficient  to  vary,  substantially,  the 
numbers  above  given.  It  is  then  to  be  decided,  under  the  circum- 
stances of  this  election,  whether  the  excess  of  103,  or  121,  ballots 
over  the  names  checked  is  sufficient  to  require  the  committee  to 
declare  the  election  fraudulent  and  invalid,  or  to  reject  that  num- 
ber of  ballots  as  having  been  improperly  thrown. 

A  discrepancy  between  the  number  of  ballots  counted  and  the 
number  of  names  checked  on  the  list  is  no  unusual  matter.  By  a 
report  made  to  the  Board  of  Aldermen,  Dec.  15,  1852  (City  Docu- 
ment, 1852,  No.  61),  it  would  seem  that  in  every  ward  in  the 
city,  in  the  election  for  mayor,  in  December  1852,  there  was  a  dis- 
crepancy between  i he  whole  number  of  votes  cast  and  the  number 
of  mimes  checked,  varying  from  four,  the  lowest  discrepancy,  to 
fifty-three,  the  highest;  the  number  of  names  checked  in  seven 
wards  being  less  than  the  number  of  votes  thrown,  and  in  five 
wards  being  greater  than  the  number  of  votes  thrown.  In  the 
contested  election  case  last  year  from  Ward  12  there  was  a  simi- 
lar discrepancy  of  sixty-six  votes. 

The  discrepancy  in  the  present  case  is  greater  than  in  either  of 
the  cases  cited ;  but  the  testimony  indicates  special  reasons  why 
this  result  could  have  happened  without  necessarily  imputing  fraud 
to  any  one.  There  were,  as  has  been  already  stated,  three  inspec- 
tors pro  tempore  elected  on  the  morning  of  the  election  day.  The 
remonstrants  themselves  say  in  their  first  objection  that  three  of 
the  inspectors  (and  the  testimony  showed  that  reference  was  had  to 
the  three  inspectors  pro  tempore)  had  never  "  before  held  such  an 
office,  and  were  entirely  ignorant  in  this  respect,"  and  that  they 
were  not  instructed  in  the  duties  they  were  expected  to  perform. 
Two  of  the  inspectors  made  statements  equally  strong  in  regard  to 
their  incapacity  to  do  the  duty  of  inspectors.  Your  committee 
think  that  these  inspectors  over-estimated  their  unfitness ;  their 
difficulty  aiising  chiefly  from  a  lack  of  experience,  which  is  espe- 
cially necessary  in  any  hard-fought  contest  in  a  ward  like  this. 
Many  of  the  citizens  of  this  ward  have  names  not  pronounced  as 
they  are  spelled  ;  and  the  testimony  showed  that  frequently,  when 
the  name  of  such  a  voter  was  called,  there  was  great  difficulty, 
requiring  the  aid  of  two  or  more  inspectors,  in  ascertaining  the 
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real  name  ;  and,  the  attention  of  the  inspectors  being  thus  dis- 
tracted in  the  crowd  that  were  waiting-  to  vote,  votes  may  have 
been  deposited  by  legal  voters  without  the  names  being  checked. 
This  difficult}'  was  increased  in  this  ward  by  the  very  large  number 
of  this  class  of  voters  who  came  to  the  polls  at  the  dinner  hour 
when  returning  from  or  going  to  their  labor.  Each  inspector, 
however,  testified  that  he  checked  the  name  of  every  person  whom 
he  permitted  to  vote  ;  and  undoubtedly  each  inspector  so  intended 
to  do ;  but  the  most  that  such  testimony  can  be  taken  to  mean 
is,  that  the  witness  honestly  believes  that  he  so  checked  them.  The 
sitting  members  called  one  witness,  who  testified  that  he  voted  that 
day,  but  the  lists  show  no  check  against  his  name.  And  one  of  the 
sitting  members  testified  that  that  day  (the  last  day  of  the  hearing) 
he  had  received  the  names  of  twenty-five  persons  who  had  voted 
against  whose  names,  severally,  there  is  no  check  ;  but  that  they 
came  to  him  too  late  to  bo  summoned  or  notified  for  the  hearing 
that  evening.  He  asked  the  committee  for  time  to  produce  them, 
and  time  was  granted ;  but  afterwards,  upon  the  proposition  of 
the  remonstrants,  assented  to  by  the  sitting  members,  the  testi- 
mony and  hearing  were  both  closed  that  same  evening.  Your 
committee  state  this  not  as  establishing  the  fact  that  those  twenty- 
five  persons  did  vote  and  not  have  their  names  checked,  but  as 
affecting  the  probability,  merely,  that  the  discrepancy  exists  with- 
out necessary  assumption  of  fraudulent  voting.  It  should  also  be 
borne  in  mind,  in  this  connection,  that  the  vote  was  not  unusually 
large,  and  that  a  majority  of  the  inspectors,  and  those  who  had 
the  principal  charge  of  the  check-lists,  belonged  to  the  party  op- 
posed to  the  sitting  members. 

The  warden  and  clerk  and  the  inspectors,  who  aided  them  in 
counting  the  votes,  all  swear  that  all  the  votes  that  were  counted 
came  through  the  ballot-box,  and  that  no  double  ballot  was 
counted  ;  and  that  there  were  no  double  ballots,  except  as  is  here- 
after stated. 

Your  committee,  therefore,  upon  all  the  proof,  and  bearing  in 
mind  the  action  of  the  Common  Council  in  a  previous  similar  case, 
do  not  think  the  discrepancy  between  the  number  of  votes  cast 
and  the  number  of  the  names  checked  to  be  sufficient  to  control 
the  certificates  of  election  of  the  sitting  members,  which  the  City 
Charter  (Section  5)  declares  "  shall  be  presumptive  evidence  of  the 
title  of  such  person  to  the  office  therein  mentioned  " 

IV.  The  fourth  objection  is,  that  several  persons  voted  whose 
names  were  already  checked. 

The  testimony  on  this  point  was,  that  when  some  persons  came 
to  deposit  their  ballots  they  found  their  names  checked,  but  per- 
sisted in  their  right  to  vote,  and  were  permitted  to  vote  on  their 
own  responsibility.  The  number  of  such  votes  was  stated  by  one 
witness,  on  the  part  of  the  remonstrants,  to  be  not  less  than  a 
dozen ;  by  another,  from  8  to  12  ;  and  by  another,  from  15  to  20. 
The  warden  swore  that  he  took  the  names  of  the  persons  thus 
voting  and  wrote  them  down  He  produced  the  list  before  your 
committee,  and  swore  that  it  contained  the  names  of  all  who  thus 
voted.     It  was  found  to  contain  eight  names.     There  was  no  evi- 
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dence  produced  beyond  the  fact  that  their  names  were  already 
checked,  tending  to  show  that  they  had  previously  voted  on 
that  day,  or  that  they  were  not  entitled  to  vote  as  they  did.  Nor 
was  it  shown  for  whom  those  eight  votes  were  thrown 

Your  committee  do  not  find  anything  in  this  objection  sufficient 
to  invalidate  the  election. 

V.  The  fifth  objection  is,  that  thirty  mutilated  ballots  found 
their  way  fraudulently  into  the  ballot-boxes.  It  will  be  perceived 
that  there  is  no  allegation  that  these  ballots,  supposing  them  to  be 
fraudulent,  were  counted.  The  charge,  at  most,  is  that  an  attempt 
at  fiaud  was  unsuccessfully  made.  The  evidence  showed  that 
during  the  morning  three  such  ballots,  with  the  names  of  certain 
candidates  for  Common  Councilmen  and  School  Committee,  were 
received  and  counted ;  and  that  late  in  the  afternoon,  in  the  last 
quantity  of  votes  that  were  counted,  18  more  similar  votes  were 
received,  but  were  not  counted. 

VI.  The  last  objection  is  manifold.     It  charges, — 

1.  That  several  double  ballois  were  thrown  and  counted. 

The  testimony  was  that  five  such  ballots  were  thrown,  — ■  four 
coniainiug  two  ballots  each,  and  one  having  three,  making  eleven 
in  the  whole,  and  that  they  were  all  destroyed,  —  not  one  of  them 
being  counted. 

2.  That  one  of  the  inspectors,  being  satisfied  that  frauds  were 
committed,  refused  to  sign  the  returns. 

This  fact  is  unimportant,  as  a  majority  of  the  inspectors  did 
sign  them. 

3.  That  all  three  of  the  inspectors  are  willing  to  declare  under 
oath  that  the  proceedings  were  improper  and  illegal,  and  that  all 
the  remonstrants  believe  that  the  election  of  the  sitting  members 
was  effected  by  fraud  aud  illegal  voting 

An  opportunity  was  given  the  remonstrants  to  state  all  the 
facts  within  their  knowledge,  aud  the  substance  of  their  testimony 
has  been  stated  above.  However  strong  the  impressions  of  the 
witnesses  may  be,  your  committee  do  not  find  that  there  is  suffi- 
cient legal  proof  of  fraud  to  invalidate  the  election  for  the  reasons 
heretofore  given. 

Your  committee  have  thus  presented  all  the  objections  urged  by 
the  remonstrants.  In  coming  to  the  conclusion  that  there  is  not 
sufficient  legal  proof  of  fraud  to  invalidate  the  election,  your  com- 
mittee could  not  fail  to  perceive,  and  they  consider  it  their  duty  to 
notice,  the  man}7  irregularities  that  were  permitted  on  that  day, 
as  hereinbefore  appears  ;  and  especially  the  rece:ving  folded  bal- 
lois, which  appears  to  have  been  allowed  to  a  large  extent.  Your 
committee  think,  upon  the  whole  testimony,  that  the  fact  that  so 
many  folded  ballots  were  received  by  the  inspectors,  who,  with 
others,  now  protest  against  the  legality  of  the  election,  —  thus 
giving  opportunity  for  the  suspicion  that  illeg  ;1  vo'es  might  have 
been  concealed  therein, — was  the  principal  circumstance  that  at 
first  threw  doubt  over  this  election  ;  the  suspicion  receiving  appar- 
ent confirmation  from  the  discrepancy  between  the  whole  number 
of  ballots  and  the  number  of  names  checked.  The  positive  aud 
direct  testimony  as  to  the  small  number  of  double  ballots,  and  that 
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not  one  of  them  was  counted,  removes  the  suspicion,  and  the  lack 
of  direct  proof  of  illegal  voting,  with  the  other  reasons  heretofore 
given,  makes  the  discrepancy  of  but  little  weight. 

In  regard  to  receiving  ballots,  the  law,  as  it  will  be  from  and 
after  June  1,  1860,  is  precise  and  specific.  If  a  person  desires  to 
deposit  a  secret  ballot  he  can  do  so,  not  by  throwing  a  folded 
ballot,  but  by  enclosing  his  ballot  in  a  sealed  envelope,  and  deposit- 
ing the  envelope  wi;h  its  enclosure  iu  the  ballot-box.  Theiv  can 
be  found  a  sufficient  number  of  self-sealing  envelopes  at  the  ward- 
rooms during  the  election  for  the  use  of  those  who  may  wish  to 
deposit  a  secret  ballot.  But  unless  the  ballot  is  deposited  iu  a 
sealed  envelope,  it  should  be  deposited  open  and  unfolded,  and 
not  otherwise.  The  provisions  of  law  in  the  form  in  which 
they  will  be  in  force  from  and  after  June  1,  1860,  are  these  :  [Gen- 
eral Statutes,  Chapter  7,  Section  6.] 

The  resolution  reported  by  the  committee,  declaring  the  sitting 
members  duly  elected  and  entitled  to  their  seats,  was  passed  Feb. 
23,  1860.     (C.  C.  Kecords,  Vol.  XXI.,  p.  82.) 
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1863. 

Patrick  Norton  v.  John  C.  Tucker.  — Ward  3. 

Committee    on   Elections.  — Messrs.    William   Cumston,    Daniel    Davies, 
Augustus  Keed,  John  M.  Fiske,  John  Glanct. 

Documents  20,  21;  February  12,  1863;  Report  by  Messrs.  Cumston, 
Davies,  and  Heed;  Messrs.  Fiske  and  Glancy  dissenting. 

Document  44 ;  March  26,  1863 ;  Minutes  of  Evidence. 

Inhabitancy —  Question  of  Domicile.  The  sitting  member,  returned  as  elected 
from  Ward  3,  appeared  to  have  been  an  acknowledged  resident  of  that  ward  until 
1831,  in  which  year  be  bought  a  house  in  Ward  5,  removed  his  family  and  furniture 
there,  and  continued  thereafter  to  reside  and  keep  house  in  that  ward;  the  house  in 
Ward  3  belonged  to  his  wife;  letters  and  notices  addressed  to  him  were  received  at 
the  house  in  Ward  5,  and  this  was  given  by  him  as  his  address  in  1862;  it  also  ap- 
peared that,  being  assessed  for  taxation  in  Ward  5,  he  procured  on  application  a 
change  of  assessment  as  of  Ward  3;  that  he  hired  a  room  iu  a  hotel  in  Ward  3  and 
occasionally  occupied  it ;  that  he  had  always  voted  in  Ward  3,  wilhout  challenge.  On 
these  facts,  it  was  held  by  a  majority  of  the  committee  that  the  legal  residence  and 
domicile  of  the  member  was  in  Ward  5,  and  that  his  assumed  residence  in  Ward  3  was 
fictitious;  and  by  the  dissenting  minority  that  his  acknowledged  legal  residence  in 
Ward  3  had  not  been  lost  to  him. 

Same  —  Intent  of  the  Person.  It  appearing  that  the  member  represented  himself 
as  retaining  his  residence  in  Ward  3  and  as  intending  to  sell  his  house  in  Ward  5  and 
bring  his  family  back  to  the  old  house,  it  was  held  by  a  majority  of  the  committee  that 
this  was  not  an  actual  but  an  assumed  intent,  and  that  it  did  not  control  the  fact  of 
actual  residence  in  Ward  5 ;  and  by  the  minority  that  the  intention  was  so  clearly 
shown  as  to  determine  the  residence  of  the  member  in  Ward  3. 

The  petition  of  Patrick  Norton  to  he  admitted  to  the  seat  occu- 
pied hy  John  C.  Tucker,  as  a  member  of  the  Common  Council  from 
Ward  3,  and  other  petitions  asking  that  said  seat  be  declared  vacant, 
on  the  ground  that  the  sitting  member  was  not  resident  in  Ward  3 
at  the  time  of  his  election,  were  referred  to  the  Standing  Com- 
mittee on  Elections,  which  reported  February  12,  as  follows:  — 

The  Committee  on  Elections,  to  whom  were  referred  the  peti- 
tions or  remonstrances  of  P.  Norton,  E.  Nelson  and  others,  and 
S.  B.  Ormsbee  and  others,  against  the  right  of  John  C.  Tucker  to 
a  seat  in  the  Common  Council,  having  notified,  met,  and  heard  the 
parties,  with  their  evidence  and  the  arguments  of  their  respective 
counsel,  beg  leave  to  submit  the  following  report,— 

The  objection  to  the  right  of  s.iid  Tucker  to  hold  his  seat  is 
based  on  the  provisions  of  City  Charter,  Sect.  20 ;  the  remon- 
strants claiming  that  at  the  time  of  the  alleged  election  he  was  an 
inhabitant  of  Ward  Five,  and  net  of  Ward  Three. 
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By  the  said  section  of  said  Charter  it  is  provided  that  "  the 
qualified  voters  of  each  ward,  at  the  annual  ele  tion,  shall  be 
called  upon  to  give  in  their  votes  fur  four  able  and  discreet  men, 
being  ink  ibitants  of  the  ward,  to  be  members  of  the  Common 
Council,  '  etc. 

The  Counsel  for  Mr.  Tucker  contended  that  the  policy  of  this 
statute  was  wrong,  and  that  it  would  be  better  to  allow  each  ward 
to  elect  those  whom  they  considered  the  best  men,  irrespective  of 
their  residence. 

On  the  other  side  it  was  contended  and  shown  that  the  principle 
of  the  law  is  in  accordance  with  the  settled  aud  universal  policy  of 
the  Commonwealth  and  this  country  generally,  in  prescribing  the 
qualifications  of  men  for  office,  and  is  founded  in  wisdom.  But 
however  this  may  be,  such  is  the  existing  law  as  expressly  enacted 
in  the  Charter  under  which  the  city  holds  its  corporate  rights,  and 
by  which  all  its  people  are  bound;  and  it  is  not  in  the  power  of 
any  majority  in  any  ward  or  other  body,  short  of  the  Legislature, 
to  abrogate  it. 

The  single  question  presented  to  the  committee  for  their  investi- 
gation is:  Was  John  C.  Tucker  an  inhabitant  of  Ward  Three  at 
the  time  of  the  last  annual  election?  To  the  determination  of 
this  question  the  undersigned  have  endeavored  in  all  candor 
and  fairness  to  apply  the  plain  principles  of  common  sense 
aud  of  law. 

What  constitutes  an  "  inhabitant"  within  the  meaning  of  the 
law  was  a  question  much  discussed  at  the  hearing  by  the  counsel, 
and  sundry  cases  decided  in  the  courts  and  in  contested  elections 
were  cited.  No  case  was  found  where  the  court  has  defined  its 
meaning  as  applicable  to  a  residence  in  different  wards  or  districts 
of  the  same  city  or  town  ;  but  the  questions  have  arisen  before 
mainly,  as  was  contended  at  the  hearing,  as  between  different  cities 
or  towns,  and  in  relation  to  taxation  or  pauperism 

In  one  of  the  tax  cases  cited  (Sears  v.  City  of  Boston,  1  Met., 
250),  Chief-Justice  Shaw,  in  giving  the  opinion  of  the  Court, 
says:  "  Kach  case  of  this  description  depends  so  much  upon  its 
own  circumstances  that  it  is  difficult  to  find  authorities  for  any- 
thing more  than  a  few  general  positions,  which  are  plain  and  well 
understood." 

In  Lee  v.  City  of  Boston,  referred  to  (2  Gray,  490),  Merrick, 
J.,  says:  "  The  words  l  inhabitant '  and  '  resident.'  '  inhabitancy  ' 
and 'residence,' are  commonly  though  not  invariably  used  in  the 
constitution  and  laws  of  this  Commonwealth  as  stynonymous." 
Again,  on  same  page:  "In  general  these  words  have  only  one 
and  the  same  significance." 

In  Thorudihi  v*  City  of  Boston  (2  Gray,  245),  Shaw,  C.J. ,  says 
in  substance:  "The  questions  of  residence,  inhabitancy,  or 
domicile,  although  not  in  all  respects  precisely  the  same,  are 
nearly  so,  and  depend  much  upon  the  same  evMence."  Again  : 
"  It  is  a  maxim  that  every  man  must  have  a  domicile  somewhere, 
and  also  that  he  can  have  but  one." 

Parker,  C.J.,  in  Harvard.  College  v.  Gore  (5  Pick.,  377),  says: 
"  The  right  to  vote,  eligibility  to  office,  and  the  liability  to  tax?  s 
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in  one  town,  are  necessarily  exclusive  of  the  same  rights  and 
liabilities  in  all  other  towns." 

It  was  contended  that  these  principles  apply  to  a  question  of 
the  kind  arising  as  between  different  wards  of  the  city,  and  that  a 
mau  could  be  eligible  to  the  office  in  question  in  only  one  ward  at 
the  same  time,  and  this  seems  clear  to  tlie  committee. 

The  undersigned  adopt  as  simple  and  plain  the  definition  of  the 
word  "  inhabitant,"  found  in  the  constitution  of  the  State  (Gen- 
eral Statutes,  p.  19)  :  '•  And  to  remove  all  doubts  concerning  the 
meaning  of  the  word  '  inhabitant '  in  this  constitution,  every'  per- 
son shall  be  considered  as  an  inhabitant  for  the  purpose  of 
electing  and  bang  elected  into  any  ollic  ■  or  place  within  this 
State,  in  that  town,  district,  or  plantation,  where  he  dwelleth  or 
hath,  his  home." 

The  remonstrants  introduced  evidence  to  show,  and  it  appeared 
clearly  and  without  contradiction,  that  said  Tucker,  prior  to  1861, 
kept  house  and  lived  with  his  family  in  a  house  belonging  to  his 
wife,  on  Merrimac  street,  in  Ward  Three  ;  that  late  in  the  spring 
or  early  in  the  summer  of  that,  year  he  removed  from  there  with 
his  family,  consisting  of  himself,  hi;  wife,  and  one  son,  and  with 
all  of  his  furniture,  into  his  own  house,  just  bought  by  him,  at 
No.  109  Leverett  street,  in  Ward  Five,  where  he  and  they  have 
continued  to  reside  and  keep  house  ever  since.  Her  house  in 
Merrimac  street  was  immediately  let  for  an  indefinite  period,  and 
occupied  by  tenants,  the}7  reserving  no  privileges  or  rights  there. 
It  was  not  contended  by  Mr.  Tucker,  and  there  was  no  evidence 
tending  to  show,  that  they  ever  intended  to  return  to  that  house 
to  live  again,  but  the  contrary  thereof.  He  bought  the  carpets 
and  some  other  furniture  of  the  previous  occupant  of  the  Leverett- 
street  house,  and  retained  and  used  them  with  all  of  his  other 
furniture  in  the  house.  Here  were  all  his  letters  and  notices 
directed  and  sent,  through  the  post-office  and  otherwise,  by  his 
own  request;  and  they  were  always  received  without  complaint  or 
objection.  This  has  been  given  as  his  residence  in  the  city 
directory,  and  was  so  given  by  himself  as  senator,  to  the  door- 
keeper, at  the  State-House,  in  January,  1862,  for  the  Legislative 
Register.  All  of  the  usual  appearances  and  indications  and  con- 
duct attending  a  regular  dwelling-place  or  home,  existed  here.  It 
has  always  been  occupied,  maintained,  and  used  as  his  home,  and 
always,  or  certainly  with  but  few  exceptions,  been  represented  as 
such  by  himself.  He  got  the  house  insured,  it  being  stated  in  the 
policy  that  it  was  occupied  by  his  family. 

Artemas  It.  Holden,  an  assessor  for  Ward  Five,  testified  to 
having  known  Mr.  Tucker  some  twenty  years  and  more  ;  of  his 
having  consulted  with  him  about  the  purchase  of  the  Leverett- 
street  house,  and  of  his  then  representing  that  he  was  purchasing 
it  for  his  own  use  and  occupancy  ;  of  Mr.  Tucker's  removal  from 
Ward  Three  into  it,  and  of  his  (Holden's)  going  into  and  partially 
over,  the  house,  as  an  assessor  of  Ward  Five,  in  1862,  and  finding 
it  veiy  well  furnished. 

De  Witt  C.  Butler  testified  that  said  Tucker  consulted  with  him 
about  the  purchase  of  the  house  for  his  own  use,  and  that  he  rec- 
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ommended  this  house  to  him  as  one  which  would  accommodate 
his  family,  and  of  his  having  accordingly  bought  and  moved  into 
and  resiled  in  it  ever  since. 

On  the  part  of  Mr.  Tucker,  in  answer  to  this,  it  was  admitted 
that  he  had  a  residence  in  Leverett  street,  but  it  was  denied  that 
ne  was  an  ''inhabitant"  in  that  ward  within  the  meaning  of  the 
said  Charter;  that  the  house  was  bought  as  a  speculation,  but  that 
he  had  occupied  it  with  his  family  ever  since;  that  meanwhile  he 
had  hired  a  room  at  the  Merriinac  House,  a  hotel  kept  by  James 
L.  Hanson,  and  had  slept  in  that  a  part  of  the  time;  ami  that  he 
was  an  '*  inhabitant "  in  that  hotel,  and  not  in  Ward  Five. 

The  evidence  of  Mr.  Hanson  and  Mr.  Tucker,  if  taken  and 
believed  in  its  broadest  extent,  tended  to  show  that,  several 
months  after  the  latter  removed  to  Leverett  street,  he  went  and 
hired  a  room  at  the  said  hotel  at  the  agreed  price  of  two  dollars 
a  week. 

Mr.  Hanson  testified  that  Mr.  Tucker  had  occupied  the  room 
occasionally,  at  night,  coming  in  late  ;  that  he  could  not  name 
many  times  when  he  had  seen  him,  as  he  retired  early  himself; 
ih.it  nothing  had  ever  been  paid  for  the  room  until  the  day  or 
day  but  one  before  he  testified,  when  he  paid  one  hundred  dollars 
on  account;  that  the  room  hired  was  on  the  second  floor,  and  not 
off  the  parlor,  and  was  given  to  and  occupied  b}7  other  guests 
when  Mr.  Tucker  was  not  in  ;  that  Mr.  Tucker  and  his  wife  had 
never  boarded  or  taken  a  single  meal  of  vietuals  at  his  house 
unless  l>y  special  friendly  invitation.  Mr.  Tucker  testified  that  he 
had  slept  there  occasionally,  not  exceeding  on  the  average  two 
nignts  in  a  week  ;  that  he  took  the  room  so  that  he  might  have  a 
residence  in  Ward  Three,  and  have  a  right  to  vote  and  be  eligible 
to  office  there  ;  that  he  had  rooms  and  accommodations  enough  at 
home,  and  had  no  occasion  or  need  of  it  otherwise,  and  only  hired 
it  for  this  purpose  ;  that  when  he  went  there  at  night  it  was 
usually  ten,  eleven,  or  twelve  o'clock,  after  Mr.  Hanson  had  re- 
tired, and  he  went  home  to  Leverett  street  to  breakfast,  and  did 
not  board  at  the  hotel. 

Ephraim  Nute,  on  the  contrary,  testified,  that  he  had  boarded 
at  the  Merrimac  House  for  four  or  five  years  consecutively,  and 
had  known  Mr.  Tucker  for  twenty-five  years  ;  that  he  (Tucker) 
removed  to  Leverett  street  about  two  years  ago,  and  has  resided 
there  ever  since,  and  has  never  had  a  residence  or  room  at  the 
Merrimac  House. 

William  Barnard,  Jr.,  testified  to  having  been  in  business 
opposite  the  Merrimac  House,  and  of  having  boarded  there  for  the 
last  thirteen  years ;  that  he  knew  Mr.  Tucker  well ;  that  he 
resided  at  the  house  in  Leverett  street  for  the  last  two  years 
or  more,  and  had  had  no  rooms  which  he  occupied  at  the  Merri- 
mac  House  meanwhile,  and  that  he  only  saw  him  there  about 
election  time.  He  was  familiar  with  the  house,  and  knew  all  the 
boarders  and  roomers. 

There  was  a  discrepancy  also  in  some  other  testimony  of  Mr. 
Tucker's  witnesses  as  to  where  in  the  house  the  alleged  room  was 
situated ;   one  testifying   to  Mr.  Tucker's  pointing  out  his  room 
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off  the  parlor  on  the  lower  floor  ;  and  another  on  the  second  floor  ; 
once  it  had  a  bed  in  it,  and  at  another  time  it  did  not.  Mr. 
Tucker  had  no  such  means  as  would  apparently  allow  a  man  to 
hire  a  room  thus  which  he  did  not  require  for  his  accommodation, 
and  which  must  be  occupied,  if  at  all,  at  such  inconvenience. 

The  assessors  of  Ward  Five  went  to  the  house  in  Leverett 
street  and  assessed  Mr.  Tucker,  as  of  that  ward,  in  1862  ;  but  he 
got  one  of  the  principal  assessors  to  change  it  to  Ward  Three  on 
his  own  representation  and  without  a  hearing.  He  was  assessed 
for  his  poll  and  for  real  estate,  but  for  no  personal  property.  At 
this  time  Mrs.  Tucker  told  the  assessors  that  they  lived  at  the 
Merrimae  House,  and  had  only  come  home  lo  Leverelt  street  for  a 
short  time  to  take  care  of  her  son,  who  was  ill.  This  could  not 
have  been  true,  because  all  the  evidence  shows,  and  it  is  now  con- 
ceded, that  they  never  lived  at  the  Merrimae  House,  but  only 
went  there  occasionally  to  sleep,  returning  home  always  in  the 
morning  to  breakfast,  and  there  taking  their  meals  and  sleeping 
the  rest  of  the  time,  It  did  not  appear  just  when  Mr.  Tucker 
hired  the  room,  if  at  all,  but  it  was  stated  by  Mr.  Hanson  to  be 
several  months  after  the  removal  to  Leverett  street ;  and  it  is 
quite  apparent  that  it  was  just,  before,  and  in  view  of  the  ap- 
proaching election  in  the  fall  of  1801. 

Michael  Dacey  testified  to  a  conversation  with  Mr.  Tucker,  with 
whom  he  was  well  acquainted  and  on  familiar  terms,  and  had 
been  for  a  long  time,  to  the  effect  that  Mr.  Tucker  asked  him  if 
he  thought  he  could  ba  elected  in  Ward  Five,  and  on  being  told 
no,  but  that  he  could  be  in  Ward  Three,  said  he  would  go  there 
and  get  elected ;  that  he  could  board  round  or  in  different  places, 
or  something  to  that  effect,  and  nobo  iy  could  tell  but  he  resided 
there.  This  was  before  the  election  to  t'le  Council  in  1801.  This 
evidence  of  Mr.  Dacey  was  not  denied  or  impeached  by  Mr. 
Tucker. 

Declarations  of  Mr.  Tucker  at  ward  meetings  and  at  other 
times,  in  reference  to  his  being  a  resident  in  Ward  Three,  were 
put  in  evidence  by  him.  But  they  were  all,  or  nearly  all,  made,  if 
at  all  under  such  circumstances,  and  at  such  times,  as  to  give  them 
little  if  any  weight  in  determining  what  his  real  residence  and 
actual  intention  was.  He  had  a  special  object  to  accomplish,  and 
wishe  1  to  quiet  or  prevent  inquiry  as  to  his  residence. 

His  declarations  at  the  time  of  the  purchase  and  moving  into 
his  new  house  as  to  his  intention  in  so  doing,  and  all  of  his  subse- 
quent conduct,  and  acts,  and  declarations,  when  his  election  pros- 
pects were  not  specially  in  view,  show  conclusively  that  his  actual 
home  and  residence  has  been  all  the  time  in  Leverett  street,  and 
that  his  alleged  residence  at  the  hotel  was  fictitious,  merely  a 
show,  an  assumed  and  pretended  one,  and  not  actual  and  bouafila. 
It  was  manifestly  for  the  purpose  of  evading  the  law.  lie  always 
voted  in  Ward  Three,  but  was  never  challenged,  and  neither  this 
fact  nor  the  other  fact  that  he  was  assessed  there  by  his  own  pro- 
curement, can  have  much  weight  in  determining  the  question  pre- 
sented. If  not  an  inhabitant  there  this  was  illegal,  and  on< 
illegality  cannot  justify  another  or.  make  it  legal. 
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Some  evidence  was  offered  by  Mr.  Tucker  of  bis  intention  to 
sell  his  bouse  anil  go  back  into  Ward  Three  to  live.  But  the  under- 
signed find  no  sufficient  evidence  of  any  such  design  more  than 
most  any  man  has  to  sell  his  house  if  he  can  do  so  at  an  advnntage. 
They  find  that  he  actually  removed  to  and  became  an  inhabitant  of 
Ward  Five  in  18GI,  intending  that  then  for  his  future  home,  and 
until  he  actually  did  sell  or  move  out  and  remove  back,  his  inhab- 
itancy or  residence  was  not  changed  again,  and  that  the  mere 
pretence  or  semblance  of  a  residence  in  the  Merrimac  House  in  a 
rOom  hired,  was  not  such  a  removal. 

The  counsel  for  Mr.  Tucker  cited  and  relied  much  on  the  author- 
ities of  Sears  v.  City  of  Boston,  1  Met.,  25i> ;  The  Petersham  Case, 
Contested  Elections,  477  ;   Cabot  v.  City  of  Boston,  12  Cmh  ,  52. 

As  to  the  case  of  Mr.  Sears,  it  was  answered  that  it  related  to 
a  residence  for  taxation,  and  was  admitted  to  be  correct  in  princi- 
ple, but  that  the  rule  was  carried  to  its  extreme  limit,  at  least  in 
that  case.  It  is  to  be  observed  that  Mr.  Sears  was  an  old  resident 
of  Boston,  having  his  domicile  here  from  his  birth,  and  only  leased 
his  house  for  a  year,  going  abroad  on  a  journey  or  for  an  indefinite 
sojourn,  intending  then  to  come  back  into  the  same  house- again. 
His  home  was  preserved  here,  the  house  and  furniture  all  being 
let  together,  evidently  as  the  best  means  of  taking  good  care  of  it. 
Under  these  circumstances  the  City  and  Court  had  no  idea  of  let- 
ting him  escape  his  taxes  here. 

In  the  Petersham  Cai-e  the  party  held  and  owned  a  farm  with  a 
furnished  house  and  regular  home  in  Petersham.  This  was 
retained  and  maintained,  a  part  of  his  family  remaining  there  and 
carrying  it  on,  and  caring  for  it  for  him,  while  he  and  the  rest  of 
the  family  came  to  Boston,  and  went  into  a  hotel  for  a  while  for 
the  purpose  of  better  disposing  of  his  interest  in  it,  when  he  was 
going  back  to  his  regular  actual  home  in  Petersham.  He  was  de- 
cided to  be  eligible  to  office  in  Petersham,  and  it  is  not  contended 
that  this  was  not  right. 

Other  cases  referred  to  were  urged  as  bearing  upon  the  effect  of 
intention  in  fixing  the  residence,  and  Mr.  Tucker  testified  that  he 
intended  to  sell  his  house  in  Leverett  street,  and  spoke  of  having 
promised  it  once  to  one  Taylor,  a  former  occupant,  and  he  offered 
some  evidence  of  declarations  made  by  him  after  his  removal 
there,  to  other  parties ;  that  he  had  bought  it  on  speculation,  and 
intended  to  sell  it,  and  that  he  once  advertised  to  sell  it  by  a 
paper  posted  on  it. 

The  commit1  ee  have  not  overlooked  nor  failed  to  consider  this 
testimony,  and  to  give  it  all  the  weight  it  seems  to  them  to  deserve. 
It  has  been  considered  in  the  light  of  the  principles  and  the  rules 
of  law  and  common-sense  as  they  understand  them.  Whether 
the  fact  was  so,  has  been  first  considered  in  the  light  of  all  the 
evidence  relating  to  his  conduct  and  all  the  declarations.  The 
evidence  satisfies  them  that  he  did  remove  to  Leverett  street 
at  the  time,  not  for  a  temporal-}7  sojourn,  but  with  a  view  of 
living  there  and  making  it  his  home  as  much  as  men  do  generally 
when  they  buy,  move  into,  and  set  up  house-keeping  in  their 
own  house  which  had  been  bought,  for  their  own  use.     That  he 
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may  afterwards  have  had  some  talk  with  Mr.  Taylor  about  selling 
the  house  to  him  may  1>p  tru  >.  Few  men  doii't  talk  and  even 
negotiate  about  selling  their  bouses  at  times.  But  it  appears  by 
the  testimony  of  Mr.  Cephas  C.  Chamberlain  that  Mrs.  Taylor 
put  some  articles  of  her  furniture  in  his  house  adjoining,  and 
removed  to  California  soon  after  Mr.  Tucker  moved  in ;  that 
Mr.  Taylor  was  broken  down  in  property,  and  otherwise  was 
entirely  out  of  business  and  without  means  to  buy  the  property, 
and  in  no  circumstances  to  do  so,  as  was  notorious  and  well 
known.  There  was  only  Mr.  Tucker's  testimony  to  this,  as  well 
as  to  the  advertisement  for  sale  being  posted  on  the  house,  when 
others  living  right  around  there  in  the  immediate  neighborhood 
and  at  the  next  door  to  it  never  saw  or  knew  anything  of  the 
kind,  and  nobody  else  was  shown  to  have  known  or  seen  it. 
The  name  of  Mr.  Taylor  remained  on  the  door  for  some  time, 
bit  was  afterwards  removed.  It  was  not  contended  that  Mr. 
Tucker  originally  thought  of  selling  the  house  to  Mr.  Taylor, 
but  it  was  talked  of  afterwards  because  Mr.  Taylor  was  trouble- 
some, complaining,  and  threatening;  and  this  could  not  there- 
fore have  entered  into  Mr.  Tucker's  idea  when  he  first  moved 
there,  and  no  efforts  to  sell  to  anybody  else  particularly  were 
shown.  It  is  difficult  to  see  how  Mr.  Tucker  could  with  any 
ideas  of  prudence  have  removed  into  the  Leverett-street  house 
and  done  as  he  did,  unless  it  was  in  view  of  making  it  his 
home. 

After  he  once  had  established  his  residence  there,  and  that 
had  become  his  domicile,  it  evidently  remained  so,  not  only  until 
he  determined  to  sell,  but  until  he  actually  did  sell  and  remove 
again  and  get  another  home. 

As  to  the  effect  to  be  given  to  declarations  of  intention,  safe 
principles  are  laid  down  in  the  authorities  cited  by  the  respective 
parties,  and  referred  to  therein. 

The  case  of  Holmes  v.  Gnene  and  oth-rs,  7  Gray,  299,  is 
directly  in  point  on  the  broadest  claim  made  by  Mr.  Tucker, 
and  is  referred  to,  as  giving  the  ground  of  t!ie  decision  of  the 
Court  in  Sears  v.  City  of  Boston,  and  showing  the  effect  of 
intention. 

In  5  Met.,  588,  the  Supreme  Court  says  :  "  The  question,  what 
place  is  any  person's  domicile  or  place  of  abode,  is  a  question 
of  fact.  It  is  in  most  cases  easily  determined  by  a  few  decisive 
facts ;  but  cases  may  be  readily  conceived  where  the  circum- 
stances tending  to  fix  the  domicile  are  so  nearly  balanced  that  a 
slight  circumstance  will  turn  the  scale.  In  some  cases  where 
the  facts  show  a  more  or  less  frequent  or  continued  residence  in 
two  places,  either  of  which  would  be  conclusively  considered  the 
person's  place  of  domicile  but  for  the  cireumstauces  attending 
the  other,  the  intent  of  the  party  to  consider  the  one  or  the 
other  his  domicile  will  determine  it." 

Now,  are  there  not  the  "few  decisive  facts"  in  this  case? 
Are  the  circumstances  nearly  balanced?  Put  the  f.icts  and  cir- 
cumstances of  the  alleged  domicile  at  the  hotel  at  the  time  in 
question   into  one  scale,   and  the  domicile  in  Leverett  street  in 
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the  other,  anil  weigh  them  in  the  balances  of  reason  and  common 
sense  :  do  they  hang  in  even  scales,  or  otherwise? 

One  seems,  and  evidently  is,  the  real,  the  actual  home,  and 
the  other  is  a  pretended  or  nominally  assumed  one,  for  a  special, 
and  what  seems  to  the  undersigned,  an  il'egul  purpose.  The 
actual  intent  in  any  event,  not  the  assumed  or  pretended  one,  is 
the  thing  to  be  determined  if  material,  and  this  is  to  be  found 
from  all  the  conduct  and  facts,  and  not  from  declarations  alone. 
Had  he  retained  a  home  in  the  old  private  house  in  Merrimac 
street,  and  testified  and  made  it  appear  on  all  the  evidence  that 
he  went  to  Leverett  street  for  a  short  time  only,  for  a  special 
temporary  purpose,  and  then  was  going  back  to  the  old  house 
and  home  which  he  had  retained,  a  case  of  more  difficult}7  would 
have  been  presented.  But  that  this  was  so  was  not  contended 
or  sworn  to  by  any  one.  And  the  efforts  to  get  and  keep  a 
residence  at  the  said  hotel,  his  declarations  in  view  of  controversy 
and  in  pointing  out  his  residence  as  at  the  hotel,  and  all  his 
conduct  and  declarations,  show  conclusively  that  such  was  not 
his  design  or  the  fact. 

Acts  often  speak  louder  than  words,  and  show  conclusively 
what  the  intention  is.  Declarations  of  a  party,  in  connection 
with  acts  clone,  and  giving  a  character  to  such  acts,  are  of  weight; 
and  so  are  considered  the  declarations  of  Mr.  Tucker  to  Mr. 
Holden  and  Butler  and  others,  as  to  Mr.  Tucker's  object  or 
purpose  in  buying  the  house  in  question,  with  his  immediate 
acts  and  conduct  in  conformity  to  such  expressed  design.  Not 
so  with  declarations  of  a  party  interested  after  a  controversy 
has  arisen,  and  when  he  had  an  interest  to  make  evidence  for 
himself  on  the  subject,  or  when  there  was  a  motive  to  falsify  or 
deceive.  Take,  as  an  instance,  the  declarations  of  Mr.  Tucker 
when  he  was  trying  to  accomplish  the  objects  of  his  alleged 
residence  at  the  hotel,  or-in  a  political  caucus  seeking  his  own 
nomination,  or  when  his  seat  was  being  contested  on  this  ground. 
It  is  impossible  for  Mr.  Tucker  to  speak  a  residence  into  existence 
alone.  His  residence  must  actually  be  at  the  said  hotel,  and  it 
is  not  enough  for  him  to  suy  it  is.  A  residence  for  the  purpose 
of  taxation  or  eligibility  to  office  is  not  such  a  rotary  thing  that  it 
can  be  fixed  in  an}7  ward  under  such  circumstances  by  hiring  a 
room  only  at  a  hotel  for  occasional  or  even  more  constant  use. 
The  house  at  Leverett  street  had  a  large  majority  of  the  sleep 
even,  which,  at  best,  is  only  one  fact  in  determining  the  question 
of  domicile. 

The  undersigned,  therefore,  are  clearly  of  opinion  that,  in 
any  view  of  the  case,  and  even  on  the  strictest  rule  of  law  cited 
by  the  counsel  of  Mr.  Tucker,  he  was  at  the  date  of  the  last 
municipal  election  an  inhabitant  of  Ward  Five,  and  not  of  Ward 
Three  ;  that  as  "no  person  can  have  but  one  domicile  at  one  and 
the  same  time,  for  one  and  the  same  purpose"  (Shaw,  C.J., 
5  Met.,  589),  he  could  not  be  eligible  to  office  in  both  wards  at 
the  same  time  ;  that  the  "  domicile  was  in  that  place  which  had 
more  of  the  qualities  of  a  principal  and  permanent  residence, 
or   has    a   greater   pretention    to   be   considered  such,   than   any 
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other  place"  (1  American  Leading  Ca^es,  p.  70S)  ;  or,  in  the 
Lmguage  of  the  c; institution  cited,  that 'Tie  dwelt  awl  had  his  home 
at  the  time  at  No.  109  Leveret t  street,  where  was  the  principal, 
if  net  the  only,  '•  seat  ol  his  residence,  connection^,  and  attach- 
ments," and  where  it  h:is  been  continuously  for  nearly  two  full 
years.  Being  of  opinion  that  John  C.  Tucker  was  not  eligible 
to  the  office  which  he  claims  to  hold,  and  is  therefore  not  entitled 
to  his  seat  in  this  Council,  the  undersigned  recommend  the  passage 
of  the  accompanying  order  :  — 

Ordered,  That  John  0.  Tucker  was  not,  at  the  date  of  the  last  annual  munic- 
ipal election,  eligilile  to  the  office  of  Common  Councilman  in  Ward  Three; 
that  he  is  therefore  not  entitled  to  his  seat ;  and  that  the  same  is  hereby  de- 
clared vacant. 

A  report  on  the  part  of  Ihe  dissenting  minority  was  presented 
by  Messrs.  Fiske  and  Glancy  of  the  committee,  as  follows  :  — 

The  undersigned,  of  the  Committee  on  Elections,  to  which  several 
remonstrances  against  the  right  of  Mr.  John  C.  Tucker  to  a  seat  in 
the  Common  Council  from  Ward  Three  were  referred,  dissenting 
from  the  conclusions  of  the  majority,  submit  the  following  :  — 

This  case  depends  upon  a  proper  application  of  a  few  plain  and 
well-settled  principles.  It  differs  from  nearly  all  the  adjudged 
cases  in  one  particular,  but  only  in  this, — that  a  surer  means  of 
ascertaining  a  decisive  fact  in  such  case  has  recently  been  afforded 
than  formerly  existed.  The  Statute  of  1856,  Chapter  188,  enabled 
parties,  for  the  first  time  in  this  Commonwealth,  to  testify  to  their 
intention  in  removing  from  one  place  to  another  as  a  fact  qualify- 
ing the  act  of  removal. 

The  City  Charter,  Section  20,  provides  that  the  qualified  voters 
of  each  ward  shall,  at  the  annual  election,  be  called  upon  to  give 
in  their  votes  for  four  able  and  discreet  men,  being  inhabitants  of 
the  ward,  to  be  members  of  the  Common  Council  for  the  ensuing 
year.  It  is  plain,  therefore,  that  to  entitle  Mr.  Tucker  to  a  seat 
at  this  Board,  he  must  have  been  at  the  time  of  his  election  an  in- 
habitant of  the  ward  from  which  he  was  elected.  He  was  elected 
from  Ward  Three.  The  question  to  be  determined  is,  was  he,  at 
the  time  of  his  election,  an  inhabitant  of  that  ward.  To  determine 
this  we  must  first  determine  the  preliminary  question,  — what  does 
the  word  inhabitant,  as  employed  in  the  section  of  the  Charter,  re- 
ferred to,  mean  ? 

It  does  not  help  to  a  determination  of  this  that  the  general 
statutes  provide  that  the  word  inhabitant,  as  therein  used,  shall  be 
construed  to  mean  resident,  nor  that  the  constitution  provides  that 
every  person  shall  be  considered  an  inhabitant,  for  the  purpose  of 
electing  and  being  elected  into  any  office  within  the  Commonwealth, 
in  that  place  or  district  where  he  dwelleth  or  ha!  h  his  home.  These 
merely  give  us  various  terms  instead  of  one  ;  all,  however,  signify- 
ing for  this  purpose  the  same  thing. 

The  questions  of  residence,  home,  inhabitancy,  domicile,  still  re- 
cur. Multiplied  in  number,  at  bottom,  in  truth  in  this  respect  at 
least,  they  are  still  the  same  one  question,  —  what  constitutes  in- 
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liabitancy  within  the  meaning  of  the  law?  —  varied  only  in  phrase. 
The  late  Chief-Justice  Shaw  has  said  (Th'irndike,  v.  City  »f  li  >ston, 
1  Met.,  245),  "  no  exact  definition  of  domicile  can  be  given  ;  it  de- 
pends upon  no  one  fact  or  combination  of  circumstances,  but  from 
the  whole  taken  together,  it  must  be  determined  in  each  particular 
case."  "We  have  often  had  occasion  to  say,"  he  remarks  in  tin- 
other  case, — Samuel  Cubot  v.  City  of  Boston  12  Cush.,  54, — 
"  indeed  we  said  it  in  the  preceding  case,  that  bodily  presence 
alone  on  the  1st  of  M:y,  though  it  is  a  circumstance,  is  not  de- 
cisive." "  The  fact  of  habitancy  or  residence,"  said  the  late  Chief- 
Justice  Parker,  in  Harvard  College  v.  Gore,  5  Pick.,  273,  u  is  of  a 
complex  cnaracter,  and  depends  upon  the  application  of  rules  and 
principles  of  law  to  the  circumstances,  condition,  and  intention  of 
the  testator,  all  which  are  to  be  taken  together  into  account  in  de- 
termining his  habitancy  or  residence,  at  the  time  of  his  decease  ; 
for  a  man  may  have  a  settled  residence  or  home  in  one  county  or 
town,  and  yet  may,  according  to  the  common  use  of  the  phrase, 
live  in  another,  and  may  die  there,  and  it  is  clear  that  the  place 
where  he  died,  or  where  he  may  have  lived  preceding  his  death, 
does  not  fix  his  domicile  or  habitancy."  Actual  presence  must  be 
accompanied  with  the  intent  to  make  the  place  of  presence  one's 
home,  in  order  to  establish  there  a  domicile.  Now,  it  is  plain,  so 
plain  indeed  as  to  have  become  a  maxim,  that  every  man  must 
have  a  domicile  somewhere.  It  is  also  equally  plain  that  he  can 
have  but  one  domicile  at  the  same  time.  Of  course  it  results  that 
his  existing  domicile  continues  until  he  acquires  a  new  one.  Keepr 
ing  these  familiar  principles  in  mind,  it  is  only  needful  to  apply 
them  to  the  facts  of  this  case.  It  is  not  controverted  that  Mr 
Tucker  once  had  an  established  domicile  in  Ward  Three.  He  lived 
there  as  early  as  the  year  1834  ;  exercised  unquestioned  his  munic- 
ipal rights  there;  and,  either  in  his  own  right  or  in  right  of  his 
wife,  owned  the  house  in  which  he  lived.  Has  he  subsequently 
acquired  a  domicile  elsewhere?  If  he  has,  then,  by  that  acquisi- 
tion, he  has  relinquished  his  domicile  in  Ward  Three.  If  he  has 
not,  then  his  domicile  in  Ward  Three  still  continues.  This  is  the 
whole  case. 

To  prove  the  alleged  fact  of  such  new  acquisition,  the  peti- 
tioners called  some  twenty-five  witnesses,  all  of  whom  testitied 
that  thej'  knew,  and  had,  some  more  and  some  less  frequently, 
seen  Mr.  Tucker  within  the  two  }7ears  last  past;  that  some  two 
years  ago  he  bought  a  house  on  Leverett  street,  in  Ward  Five, 
and  afterward,  with  his  family,  moved  into  it ;  that  he  had  fre- 
quently, at  different  hours  of  the  day  and  night,  been  seen  to 
go  in  and  out  of  this  house ;  that  he  had  entertained  friends 
there  ;  that  one  of  his  family  had  brought  groceries  and  provi- 
sions, which  had  been  sent  there  ;  that  letters  and  notices  to  him 
had,  if  not  by  his  express  direction,  yet  with  his  knowledge,  and 
without  any  remonstrance  from  him,  been  frequently  sent  there; 
that  his  wife  had  been  frequently  seen  there  ;  that  he  had  shown  a 
witness  his  furniture  in  the  house  ;  that  he  had  been  sei*enaded 
there,  and  had  made  a  speech  from  the  steps  to  his  visitors  ;  and 
that  he  had  let  his  house  in  Ward  Three.     One  of  these  witnesses, 
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an  assessor,  testified  that  when  he  called  at  this  house  in  Leverett 
street,  last  May,  he  had  a  conversation  with  Mrs.  Tucker,  in  which 
she  told  him  they  were  living  at  the  Merrimac  House,  but  had 
then  come  home  on  account  of  her  son's  sickness.  The  witness, 
however,  added,  he  did  not  believe  Mrs.  Tucker.  Another  witness 
testified  that  Tucker  told  him,  on  one  occasion,  he  had  bought  a 
house  on  Leverett  street,  and  had  moved  into  it.  The  same 
witness,  however,  also  testified  that  Tucker,  on  another  occasion, 
told  him  he  was  boarding  at  the  Merrimac  House,  and  wished  the 
witness  to  call  there  and  see  him.  Still  another  witness  testified 
that  Tucker,  on  one  occasion,  asked  the  witness  to  go  home  with 
him,  and  that  he  went  with  him  to  the  house  on  Leverett  street. 
Another  of  these  witnesses  testified  that  on  one  occasion,  since 
Tucker's  removal  to  Leverett  street,  Tucker  had  said  he  meant  to 
spend  the  balance  of  his  days  in  Ward  Three. 

This  wis  substantially  the  testimony  for  the  petitioners.  It 
must  be  conceded,  that,  although  it  did  not  appear  that  Tucker  had 
exercised  any  municipal  rights  in  Ward  Five,  yet  these  facts 
indicated  an  actual  change  of  residence  from  Merrimac  to  Leverett 
street ;  and  in  the  absence  of  testimony  as  to  the  purpose  or 
intent  of  such  change,  it  might  well  be  inferred  that  it  was  for  the 
purpose  of  continued  residence  and  abode  until  some  new  resolu- 
tion should  be  taken  to  remove.  Mr.  Tucker,  however,  callrd 
some;  nine  or  ten  witnesses,  and  among  others  the  keeper  of  the 
Merrimac  House  in  Ward  Three.  The  latter  testified  that  Tucker 
had  had  a  room  in  his  house  for  the  last  eighteen  months  ;  that  he 
had  occasionally  slept  in  this  room ;  he,  the  landlord,  taking  the 
liberty  of  putting  another  person  into  it  occasionally  when  Tucker 
was  not  there.  Nearly  all  these  witnesses  testified  they  bad  heard 
Tucker  state  that  he  never  intended  to  give  up  his  residence  in 
Ward  Three  ;  that  he  bought  the  house  in  Ward  Five  on  specula- 
tion, intending  to  sell  it  as  soon  as  he  could ;  had  been  trying  ever 
since  to  sell  it,  and  onby  moved  into  it  temporarily,  intending  to 
continue  his  domicile  in  Ward  Three,  and  to  return  there  as  soon 
as  the  purpose  of  such  sale  was  accomplished  ;  that  he  had  voted, 
unchallenged,  at  every  election,  including  the  last,  in  Ward  Three  ; 
and  that,  at  his  request,  he  had  been  assessed  there. 

Had  this  been  all  the  testimony  in  behalf  of  the  sitting  member, 
we  might  have  been  left  in  doubt ;  since  it  has  been  held  that  a 
mere  unsupported  declaration  of  intent,  made  out  of  court,  was 
insufficient.  But  this  was  not  all.  Mr.  Tucker  himself,  under 
the  solemn  sanction  of  an  oath,  testified  he  had  lived  in  Ward 
Three  from  1834  to  the  present  time  ;  he  had  slept  in  Ward  Three 
occasionally  for  the  past  year  and  a  half,  and  still  owned  his 
house  there  ;  that  he  bought  the  house  on  Leverett  street  on  spec- 
ulation, intending  to  sell  it  as  soon  as  opportunity  offered,  and 
was  still  trying  to  sell  it ;  that  he  never  intended  to  give  up  his 
residence  iu  Ward  Three  ;  that,  finding  he  could  not  sell  his  house 
in  Ward  Five,  he  had  let  his  house  in  Ward  Three  and  gone  to 
occupy  temporarily  that  in  Ward  Five,  taking,  at  the  same  time,  a 
room  at  the  Merrimac  House,  so  as  to  preserve  his  residence  in 
Ward  Three,  and  that  that  had  been  and  was  his  residence  and 
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home.  Meantime,  unable  to  find  a  purchaser  for  his  house  in 
Ward  Five,  he  liad.  about  four  months  since,  put  up  a  notice  hi 
the  window  that  the  house  was  to  be  let.  This  testimony,  if  Mr. 
Tucker  is  to  be  believed,  is,  we  think,  decisive  of  the  case.  It 
distinguishes  it  from  the  case  of  Holmes  v.  Greene  and  others,  7 
Gray,  300,  where  the  parts-  was  not,  and,  as  the  law  then  stood, 
could  not  be,  a  witness  in  his  own  case,  and  where  the  only  evi- 
dence of  his  intent  was  a  mere  naked  declaration  made  by  him 
when  not  under  oath,  out  of  court,  and  to  a  third  party.  This, 
too,  reconciles  it  with  all  the  adjudged  cases  we  have  been  able  to 
find,  without  an  exception.  We  have  found  but  one  reported  case 
since  the  statute  enabling  parties  to  testify,  —  Fisk  v.  InhibPard< 
of  Chester,  8  Gray,  508.  In  that  case  the  Court  say  :  "  It  is  very 
clear  that  under  the  Stat,  of  1856,  c.  188,  the  plaintiff  was  rightly 
permitted  to  testify  to  his  intention  at  the  times  of  his  removal 
from  Huntington  to  Chester,  and  of  his  return  to  Huntington.  A 
man  may  determine  where  his  home  shall  be,  and  thus  incident- 
ally determine  where  he  shall  be  taxed.  Before  parties  were  made 
competent  witnesses,  it  was  the  practice  to  prove  their  intent  by  a 
variety  of  circumstances,  because  no  man  can  know  the  secret  pur- 
poses of  a  man's  heart  except  himself.  But  now  that  parties  are 
made  competent  witnesses,  it  necessarily  follows  that  they  ma}- 
testify  to  any  facts  material  to  the  issue.  His  intent  at  the  time 
of  removal  is  a  fact  qualifying  the  act,  and,  therefore,  admissible." 
In  the  Dartmouth  case,  before  the  House  of  Representatives  in 
1843,  which  will  be  found  in  the  Reports  of  Election  Cases  in 
Massachusetts,  the  committee  say:  "The  testimony  of  the  wit- 
nesses themselves,  as  to  their  intention  of  residence,  unless 
impeached,  is  to  be  taken  as  conclusive."  In  that  case  the  wit- 
nesses were  not  parties,  and  were,  therefore,  permitted  to  testify. 
The  seat  of  the  sitting  member  depended  on  their  right  to  vote  in 
his  election  ;  their  right  to  vote  depended  on  the  fact  of  residence ; 
that  fact,  on  their  intent,  and  their  testimony  as  to  such  intent, 
unimpeached,  was  held  to  be  conclusive.  We  have  said  we  regard 
the  testimony  of  Tucker,  if  he  is  to  be  believed,  as  decisive  of  the 
case.  Not  all  the  witnesses  together,  on  both  sides,  knew  so  well 
as  he  the  purpose  of  his  removal.  He  says  it  was  intended  to  be  but 
temporary,  and  for  a  specific  purpose.  And  we  think  he  is  to  be 
believed.  He  had  a  motive  to  retain  his  residence  in  Ward  Three  ; 
he  knew  what  he  was  about,  and  he  meant  to  retain  it ;  and  it  is 
to  be  observed,  it  is  of  no  consequence  what  the  motive  was.  It 
may  have  been  political  preferment.  It  is  enough  that  it  led  him 
to  retain  his  residence  in  that  ward.  Besides,  his  subsequent  con- 
duct is  consistent  with  his  oath.  He  has  never  claimed  a  resi- 
dence, or  exercised  any  municipal  rights  in  Ward  Five.  On  the 
contrary,  he  has  continued  to  vote  in  Ward  Three,  and  he  was  a 
member  of  this  Board  last  year  from  Ward  Three.  He  took  a 
room  at  the  Merrimac  House,  in  Ward  Three,  that  he  might  the 
more  surely  retain  a  residence  there.  He  has  uniformly  declared 
his  intention  never  to  give  up  his  residence  in  that  ward. 

It  seems  to  us,  therefore,  that  the  case  falls  clearly  within  those 
plain  principles  which  have  uniformly  been  held  by  Courts  and 
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Legislature  to  govern  in  such  cases.  Mr.  Tucker  had  a  domicile  in 
Ward  Three  ;  he  necessarily  retains  that  until  he  acquires  another ; 
and  he  cannot  acquire  another  except  by  actual  removal,  coupled 
with  the  intent  to  make  the  new  place  his  domicile,  until  he  has 
formed,  in  that  respect,  a  new  resolution.  He  never  removed  from 
Ward  Three  with  such  intent,  nor  has  ever  had  such  intent  since. 
It  follows  that  he  has  acquired  no  domicile  in  Ward  Five,  and  so 
has  not  lost  his  domicile  in  Ward  Three.  We  are,  therefore,  irre- 
sistibly led  to  the  conclusion,  that,  at  the  time  of  his  election, 
John  C.  Tucker  was  an  inhabitant  of  Ward  Three.  Nor  do  we 
see  that  anybody,  can,  with  right,  complain  that  he  owns  a  house 
in  Ward  Five,  and  is  sometimes  there.  The  people  of  Ward  Five 
surely  cannot  complain,  for  he  does  not  claim  to  be  their  represen- 
tative. The  people  of  Ward  Three  cannot  complain,  for  they 
voluntarily  made  him  theirs,  when  he  had  the  same  house,  and 
went  to  it  as  often,  and  stayed  as  long  as  he  does  now,  and  they 
knew  it.     The  remedy,  if  there  needs  be  one,  is  with  them. 

If  it  be  asked  how  long  this  state  of  things  is  to  last,  as  it 
probably  will  be  by  those  who  want  to  purchase  the  estate, 
perhaps  the  best  answer  is,  we  do  not  know.  It  may  be  for  a 
week,  or  a  month  ;  it  may  be  that  Mr.  Tucker  will  let  the  estate 
rather  than  sell  it.  It  may  not  be  the  duty  of  Mr.  Tucker,  and 
certainly  is  not  our  business,  to  advertise  further.  It  is  sufficient 
for  the  purposes  of  this  case  that  he  went  there,  and  continues 
there  for  a  specific  purpose,  intending  not  to  make  it  a  place  of 
residence,  and  designs  to  leave  it  as  soon  as  that  purpose  is  accom- 
plished, or  there  is  no  longer  a  reasonable  expectation  of  accom- 
plishing it. 

For  these  reasons  we  are  of  opinion  that  John  C.  Tucker  is  well 
entitled  to  his  seat  as  a  member  of  this  Board  from  Ward  Three ; 
and  we  recommend  that  the  petitioners  have  leave  to  withdraw 
their  petition. 

The  subject  was  recommitted  to  the  Commfttee,  March  5,  with 
instruction  to  take  and  print  additional  testimony  (Doc.  44)  ;  and 
the  l'esignation  of  Mr.  Tucker  being  received  and  accepted, 
March  19,  the  committee  was  discharged  from  further  considera- 
tion of  the  case.  (C.  C.  Records,  Vol.  XXIV.,  pp.  53,  64,  71, 
82,  97.) 
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George  P.  Darrow  v.  Patrick  F.  Logan.  —  Ward  10. 

Document  42  ;  March  2<>,  1863  ;  Report  by  the  committee. 

Uncertainty  —  Avoidance  of  Election  for.  It  appearing  that  the  largest  number  of 
ballots  cast  and  counted  at  an  election  exceeded  the  whole  number  of  names  of  voters 
checked  upon  the  voting-list  by  a  number  greater  than  the  plurality  of  votes  received 
by  any  one  of  the  members  returned  as  elected,  it  was  held  that  this  discrepancy 
created  an  uncertainty,  and  that  the  election  should  be  declared  void. 

Same  —  Burden-  of  Proof  .  The  possession  of  certificates  of  election  by  the  mem- 
bers returned,  giving  them  prima  facie  title  to  their  seats,  does  not  place  upon  the  con- 
testant the  burden  of  proof  to  show  that  the  error  in  the  returns  relates  to  the  votes 
counted  for  the  sitting  members,  the  existence  of  error  depriving  the  certificates  of 
value. 

Same — Evidence  of  Fraud  not  necessary.  The  existence  of  error  in  the  count  of 
votes,  when  sufficient  to  affect  the  result  of  the  election,  creates  an  uncertainty, 
although  it  may  appear  that  no  fraud  was  committed,  and  that  the  error  was  uninten- 
tional. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  George  Ross  and  others,  legal  voters  of  the  Tenth  Ward,  pray- 
ing that  the  last  election  of  municipal  officers  in  that  ward,  so  far 
as  it  respects  members  of  this  Council,  may  be  declared  null  and 
void  ;  and  also  the  protest  of  Solomon  B.  Stebbins  and  others 
against  the  right  of  Patrick  F.  Log;m,  one  of  said  members,  to  a 
seat,  and  the  petition  of  George  P.  Darrow  representing  that  he 
is  eutitleil  to  said  seat, — having  very  fully  heard  and  carefully 
considered  the  evidence  offered,  and  the  arguments  made  in  behalf 
of  said  petitioners,  and  the  sitting  members,  respectively  report :  — 

Two  fact*,  at  least,  were  satisfactorily  established  :  the  largest 
number  of  ballo's  cast  and  counted  at  this  election  for  any  officer 
was  814  ;  the  whole  number  of  names  of  voters  checked  upon  the 
voting-list  was  723  only,  —  a  discrepancy  greater  than  the  plurality 
of  votes  received  by  any  one  of  the  sitting  members  according  to 
the  same  count. 

It  was  attempted  to  explain  this  discrepancy  on  the  ground  of 
fraud.  The  committee,  as  a  whole,  were  not  satisfied  that  any 
fraud  had  been  committed  ;  but  they  were  satisfied  that  the  count 
was  wrong.  The  error  was  probably  unintentional.  A  single 
parcel  of  ballots  may  have  been  counted  twice.  However  it  oc- 
curred, the  committee  are  satisfied  there  was  error. 

In  this  uncertainty  the  committee  are  unanimously  of  the 
opinion  that  the  election  should  be  declared  void,  and  a  new 
election  be  had.  If  it  be  said  the  law  lays  the  burden  upon  the 
petitioners  satisfactorily  to  prove  their  allegations,  and  that  there 
was  no  evidence  before  the  committee  to  show  whether  the 
mistake  related  to  the  votes  counted  for,  or  against  the  sitting 
members,  the  answer  is,  the  fact  is  undoubtedly  true  ;  but  it  is 
also  true  that  in  a  case  like  this,  when  all  the  facts  are  disclosed, 
the  burden  of  proof,  as  it  is  usually  understood,  comes  to  be  of 
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little  importance.  The  sitting  members  have  indeed  certificates, 
which,  prima  facie,  entitle  them  to  seats.  But  such  certificates 
are  consequent  upon  the  count  of  the  votes  as  made,  declared, 
and  returned.  They  have  no  higher  origin  than  the  count;  and 
when,  as  in  this  case,  that  is  found  to  be  erroneous,  and  suffi- 
cientl}r  so  to  affect  the  result,  and  at  the  same  time  it  is  impossible 
to  tell  what  the  error  is,  and  consequently,  what  the  truth  is,  then 
the  certificate  ceases  to  be  of  value.  Then  there  is  no  presumption 
in  favor  of  the  sitting  members ;  and,  upon  all  the  evidence,  it 
does  not  appear  who  were  elected. 

The  result  is,  the  sitting  members  are  not  entitled  to  their  seats. 
The  commiitee  therefore  recommend  the  adoption  of  the  accom- 
panying order :  — 

Ordered,  That  the  seats  of  Horace  B.  Fisher,  Loring  B.  Barnes,  John 
Borrowscale,  and  Patrick  F.  Logan,  respectively,  returned  as  members  of 
this  Council  from  Ward  Ten,  be  declared  vacant. 

The  order  reported  by  the  committee  was  passed,  April  9,  1863  ; 
yeas,  22 ;  nays  14.     (C.  C.  Records,  Vol.  XXIV.,  p.  128.) 
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1864. 

John   F.    Flynn  v.  Patrick   H.    Farren. — Ward  3. 

Committee  on    Elections.  —  Messrs.    William    Cumston,    John    M.  Fiske, 
Augustus  Reed,  John  Turner,  Charles  J.  McCarthy. 

Document  30;  March  10,  1864;  Report  by  the  committee. 

Ballots  —  Evidence  of  Fraud  in  Voting.  In  the  absence  of  direct  evidence  of  fraud- 
ulent voting',  although  irregularity  was  indicated  and  the  appearance  of  certain  ballots 
was  well  calculated  to  excite  grave  suspicion  of  fraud,  it  was  held  by  the  committee 
that  the  suspected  ballots  were  properly  counted  by  the  election  officers  and  should 
not  be  rejected  by  the  Common  Council  under  its  more  ample  authority. 

Same  — Errors  in  Names  and  Initials.  Ballots  bearing  the  names,  respectively,  of 
J.  F.  Flyn,  John  F.  Flinn,  John  Flynn,  and  J.  Flinn,  were  counted  by  the  committee 
as  for  John  F.  Flynn,  and  a  ballot  for  P.  F.  Farren  was  counted  as  for  P.  H.  Farren, 
such  being  the  manifest  intent  of  the  voter. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  John  F.  Flynn,  claiming  the  seat  of  Patrick  H.  Farren,  submit 
the  following  report :  — 

All  the  ballots  having  first  been  sorted,  counted,  declared,  and 
recorded,  were  scaled  up  by  the  warden,  in  open  ward  meeting, 
in  pursuance  of  the  Act  of  1863,  Chapter  144,  and  transmitted  to 
the  City  Clerk,  who  retained  them  in  his  custody  under  seal,  until, 
at  the  request  of  the  committee,  he  examined  and  counted  them. 
By  his  count  it  appears  that  there  were  :  — 

For  P.  H.  Farren,  172  votes. 
For  P.  F.  Farren,  1  vote. 
For  John  F.  Flynn,  167  votes. 
For  J.  F.  Flyn,  3  votes. 
For  John  F.  Flinn,  1  vote. 
For  John  Flynn,  2  votes. 
For  J.  Flinn,  1  vote. 

The  petitioner  and  the  sitting  member  appeared  before  the 
committee  respectively  with  counsel. 

The  petitioner  claims  to  have  received  a  plurality  of  the  votes 
cast,  and  to  be,  therefore,  entitled  to  the  seat  on  either  of  two 
grounds  ;  first,  because  of  the  1 72  votes  for  the  sitting  member, 
six  were  illegally  cast ;  second,  because,  even  if  all  these  172  votes 
were  legally  cast,  and  the  vote  for  P.  F.  Farren  be  thereto  added, 
making  in  all  173  votes  for  him,  yet,  if  all  the  votes,  in  truth  and 
in  fact,  cast  for  the  petitioner,  and  legally  so  cast,  be  added  and 
counted  for  him,  as  they  should  be,  he  has  174  votes,  one  more 
than  the  sitting  member. 
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[Several  witnesses  on  either  side  were  presented  and  heard  by 
the  committee.  In  support  of  the  first  ground,  it  was  proved, 
that  when  one  parcel  of  ballots  was  taken  from  one  of  the  boxes, 
by  one  of  the  inspectors,  for  the  purpose  of  sorting  and  counting, 
six  or  seven  votes  were  observed  near  the  middle  of  the  parcel, 
folded.  The  attention  of  the  warden  was  especially  called  to 
them.  The  clerk  also  noticed  them  particularly;  and  they  were 
the  subject  of  remark  at  that  time  among  these  officers.  These 
ballots  were  all  tolded  in  a  similar  manner,  in  several  folds,  length- 
wise and  crosswise*  and  were  all  near  together  when  first  seen. 
On  examining  the  ballots,  after  the  warden  and  others  had  testi- 
fied, the  committee  found  among  them  six  which  had  the  appear- 
ance of  having  been  folded  in  the  manner  described  by  the  wit- 
nesses. The  clerk  of  the  ward,  on  being  recalhd  and  shown 
these  six  ballots,  identified  them  as  being  those  which  he  had 
observed  folded  when  taken  from  the  box ;  and  it  appeared  that 
from  all  of  them,  one  name  on  the  list  of  aldermen  had  been 
erased  and  another  substituted,  by  apparently  one  and  the  same 
hand.  Each  of  these  tickets  bore  the  name  of  the  sitting  member ; 
neither  of  them  bore  that  of  the  petitioner.  There  was  also  evi- 
dence tending  to  show  that  the  number  of  ballots  exceeded  by  six  or 
seven  the  number  of  names  checked  on  the  voting-list.  The  in- 
spector who  had  charge  of  the  box  testified  th:it  though  he  saw 
these  votes,  as  he  took  them  from  the  box  and  laid  them  on  the 
table,  and  that  they  were  then  folded,  he  saw  no  one  deposit  more 
than  one  ballot,  and  no  one  deposit  any  ballot  folded.  These 
facts  certainly  indicate  irregularity  in  the  votes  or  voters  who  de- 
posited these  ballots,  or  want  of  vigilance  in  the  inspector  who 
received  them  ;  and  are  well  calculated  to  excite  grave  suspicion 
of  fraud.  But,  in  our  judgment,  the  warden,  in  deciding  to  count 
them,  decided  rightly  ;  and  with  more  ample  authority  than  the 
warden,  the  committee  do  not  feel  authorized  to  reject  these 
votes  upon  this  evidence  as  having  been  fraudulently  cast.  It 
must,  however,  be  confessed  that  but  for  the  view  taken  by  the 
committee  of  the  other  ground,  the  result  would  have  been  left 
unsatisfactory. 

As  to  the  second  ground,  there  was  evidence  tending  to  show 
that  there  was  no  J.  F.  Flyn,  or  John  F.  Flinn,  or  J.  Flinn  in  the 
ward  other  than  the  petitioner  ;  and  no  other  John  Flynn  who  was 
eligible  to  the  Council.  And  there  was  no  pretence  that  any  other 
was  spoken  of  by  anybody  as  a  candidate.  The  true  purpose,  we 
suppose,  in  all  such  cases,  is  to  discover  the  inten;  of  the  voters. 
It  is  manifestly  this  intent,  which,  when  ascertained,  must  and 
ought  to  govern.  To  ascertain  this,  ail  the  circumstances  are  to 
be  considered.  How  far  extraneous  evidence  is  permissible  to 
control  the  written  vote,  is  the  only  difficult  or  doubtful  question. 
It  has  long,  and  we  believe,  uniformly  been  settled  that  the  mere 
misspelling  of  a  name,  especially  where  the  sound  is  like,  does  not 
amount  to  a  misnomer  which  cannot  be  corrected.  Indeed,  it 
would  seem  totally  inconsistent  with  good  sense  to  pretend  other- 
wise. And  it  was  conceded,  by  the  counsel  for  the  sitting  member, 
that  the  three  votes  for  J.  F.  Flyn,  and  the  vote  for  John  F.  Flinn 
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should  be  counted  for  the  petitioner.  On  the  other  hand,  it  was 
claimed  by  the  same  counsel  that  the  vote  for  P.  F.  Farren  should 
be  counted  for  the  sitting  member;  and  this  was  conceded  by  the 
counsel  for  the  petitioner,  as,  doubtless,  having  been  so  intended 
by  the  voter.  There  then  remain  the  two  votes  for  John  Flynn 
ami  the  vote  for  J.  Flinn.  And  the  committee  are  unanimously 
of  opinion  that  these  also  should  be  counted  for  the  petitioner. 
The  material  difference  is  in  the  omission  of  the  middle  initial; 
the  one  is  plain  John,  the  other  simply  J.  Neither  is  inconsistent 
with  the  idea  that  John  F.  was  intended. 

If,  as  was  conceded,  it  is  competent  to  displace  a  middle  initial, 
and  substitute  another  and  different  one,  we  are  at  a  loss  to  per- 
ceive why,  under  like  circumstances,  it  is  not  also  competent  to 
introduce  a  middle  initial  where  no  previous  displacement  is  re- 
quired. One  is  a  mistake  by  putting  in  a  wrong  middle  initial,  — 
the  other  a  mistake  in  omitting  the  middle  initial. 

It  was  satisfactorily  shown  there  was  no  P.  F.  Farren  in  the 
ward,  and  equally  satisfactorily  shown,  as  already  stated,  that 
there  was  no  other  John  Flynn  than  the  petitioner  in  the  ward  who 
was  eliuible  to  the  Council. 

In  England  devises  to  Daniel  have  been  construed  to  mean 
David,  where  facts  other  than  the  name  indicated  plainly  the  per- 
son intended  ;  and  a  case,  we  believe,  has  lately  been  determined 
in  our  own  courts  where  a  devise  to  Osborn  was  construed  to 
mean  Hosmer.  But  such  cases  are  widely  different  from  the 
present. 

In  those  the  name  pointed  distinctly  to  a  different  person.  Not 
so  in  this. 

It  is  simply  a  case  where  the  full  name  is  not  given,  which  we 
know  is  not  uncommon.  We  cannot,  for  instance,  suppose  that 
the  petitioner  would  have  hesitated  to  open  a  letter  addressed  to 
him  as  J  Flynn,  in  the  belief  that  it  was  intended  for  himself,  or 
that  any  sensible  person  would  so  hesitate  in  a  like  case. 

And  we  are  all  of  opinion  that  it  would  be  doing  violence  to  all 
the  other  facts  of  the  case  to  suppose  that  any  other  person  than 
the  petitioner  was  intended  by  either  of  the  voters  who  gave  the 
two  votes  for  John  Flynn,  or  he  who  gave  that  for  J.  Flinn. 

These  votes  being  counted,  the  petitioner  has  174,  a  plurality  of 
one  vote  over  the  sitting  member. 

The  committee  therefore  report  that  Patrick  II.  Farren  is  not 
entitled  to  his  seat,  but  that  John  F.  Flynn  is  entitled  to  the  same. 

The  recommendation  of  the  committee  was  not  adopted  by  the 
Council,  the  contestant  being  given  leave  to  withdraw,  March  24, 
1864;  yeas,  30;  nays,  10.     (C.  C.  Records,  Vol.  XXV.,  p.  9G.) 
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1865. 

Noah  Mato  et  al.,  Petitioners.  —  Ward  1. 

Committee  on  Elections.  —  Benjamin  Dean,  Augustine  G.  Stimson,  Gilbert 
C.  Brown,  John  Turner,  Weston  Lewis. 

February  9,  1865;  Report  by  Benjamin  Dean,  Chairman. 

Preservation  of  Ballots.  The  statute  providing'  for  the  preservation  of  ballots  in 
case  of  a  contested  election  docs  not  add  to  the  competenc}-,  (hough  it  may  add  much 
to  the  value,  of  the  ballots  as  evidence,  the  Council  acting  with  full  power  and  dis- 
cretion in  deciding  all  questions  relative  to  tlic  qualifications,  elections,  and  r-eturns  of 
its  members. 

Recount  of  Ballots  —  Authority  of  the  Common  Council.  The  Council  reserves  to 
itself  the  right  to  determine  whether  petitioners  state  a  case  entitling  them  to  a  recount 
of  ballots,  which,  however,  the  Council  may  make  at  discretion  for  its  own  informa- 
tion. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  Noah  Mayo,  Jr.,  and  others  for  a  recount  of  the  votes  cast  in 
Ward  One  at  the  last  municipal  election  for  Common  Councilmen, 
respectfully  present  their  report :  — 

The  question  having  been  raised  in  the  Council,  at  the  time  of  the 
reference  to  the  committee  of  the  above  petition,  whether  the 
Council  had  a  right  to  count  the  votes  as  requested,  and  whether 
they  could  be  counted  except  by  the  Board  of  Aldermen,  upon  a 
written  statement  and  notice  to  the  city  clerk  by  ten  or  more 
citizens  of  the  ward,  the  committee  will  briefly  give  their  reasons 
for  deciding  that  the  Council  and  the  committee  have  such  right. 

The  24th  section  of  the  City  Charter  provides  that  "  the  Board 
of  Aldermen,  the  Common  Council,  and  the  School  Committee 
shall  have  authority  to  decide  upon  all  questions  relative  to  the 
qualifications,  elections,  and  returns  of  their  respective  members." 
Such  authority  is  so  esseutial  to  every  separate,  independent,  leg- 
islative body,  that  it  would  of  necessity  belong  to  them  without 
such  au  enactment.  The  Statute  of  1862,  "  concerning  elections 
in  cities,"  after  providing  for  the  counting  of  votes  and  correcting 
the  returns,  also  provides  that  the  city  cleik,  upon  receiving 
within  sixty  days  of  the  election  notice  that  the  right  of  any  per- 
son receiving  a  certificate  of  election  will  be  contested,  shall 
retain  the  ballots  subject  to  the  order  of  the  body  to  which  the 
notifying  person  shall  claim  to  have  been  elected,  or  until  sucii 
claim  shall  have  been  withdrawn  or  finally  decided.  The  Council 
have  authority  to  decide  upon  all  questions  relative  to  the  qualifi- 
cations, elections,  and  returns  of  its  members.  The  statute  simply 
provides  for  the  preservation  of  the  ballots,  that  they  may  be  used 
as  evidence  in  cases  of  controverted  elections.     Nor  is  it  neces- 
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sary  that  there  should  be  any  statute  authorizing  the  Council  or 
its  committee  to  cause  the  ballots  to  be  recounted.  If  there  were 
no  such  statute,  and  the  ballots  were  preserved  without  alteration, 
they  would  be  equally  competent  evidence.  The  statute  causes 
the  ballots  to  be  preserved,  and  they  can  be  used  as  evidence 
simply  because  they  are  preserved.  The  statute  does  not  add  to 
the  competency,  though  it  may  add  much  to  the  value,  of  the  evi- 
dence, by  the  careful  manner  in  which  it  requires  their  preserva- 
tion. In  fact  the  statute  under  discussion  owes  its  existence  to  a 
recount  of  the  votes  in  the  Third  Congressional  District,  a  week 
after  the  election  ;  the  ballots  having  been  preserved  without  any 
requirement  of  law  therefor.  In  that  case  the  returns  were  so 
altered  that  Mr.  Rice  was  finally  returned  in  the  place  of  Mr. 
Sleeper,  who  was  originally  declared  elected.  It  then  became  so 
apparent  that  the  ballots  themselves,  if  preserved,  would  have 
such  weight  as  evidence  that  they  ought  to  be  preserved  with  the 
most  scrupulous  care.     Hence  the  statute  referred  to. 

The  committee  were  more  troubled  with  the  question  whether 
the  petitioners  stated  a  case  entitling  them  to  a  recount ;  and,  if 
the  recount  had  not  been  had  before  they  had  possession  of  the 
petition,  and  an  opportunity  to  examine  its  contents  with  care, 
they  would  probably  have  reported  it  back  to  the  Council  with  a 
request  for  instruction.  The  petitioners,  it  is  true,  say  they  be- 
lieve the  returns  are  erroneous,  and  that  a  recount  might  reverse 
the  declared  result ;  but  they,  at  the  same  time,  say  they  were  led 
to  this  belief  "  from  the  fact  that,  owing  to  the  confusion  preva- 
lent in  the  ward-room  on  that  day,  and  the  nearly  imperceptible 
similarity  of  some  of  the  votes,  it  was  rendered  impossible  to 
obtain  a  correct  count,  more  particularly  in  the  case  of  Patrick 
McLaughlin  who  was  declared  elected  by  a  plurality  of  but  sev- 
enteen votes  over  the  number  cast  for  Albeit  S.  Pratt." 

Now,  there  is  nothing  stated  in  this  case  that  may  not  be  stated 
regarding  any  election.  All  ward-rooms  are  places  of  more  or 
less  apparent  confusion,  and  if  that  fact  is  a  sufficient  reason  for 
a  recount,  one  may  be  called  for  in  the  majority  of  cases.  On 
the  other  hand,  if  recounts  have  the  effect  of  securing  greater  cor- 
rectness on  the  part  of  the  ward  officers,  they  may  prove  beneficial. 

The  committee  have  stated  their  views  at  such  length  that  their 
action  may  not  be  taken  as  establishing  so  early  a  precedent  upon 
this  question  of  mere  discretion,  under  the  recent  law  requiring 
the  preservation  of  the  ballots.  In  this  case  Albert  S.  Pratt  does 
not  appear  as  a  petitioner  or  contestant.  Patrick  McLaughlin 
received,  as  appears  by  the  recount,  sixty-seven  votes  more  than 
Albert  S.  Pratt,  instead  of  seventeen  as  stated  in  the  petition. 

The  committee  recommend  that  the  petitioners  have  leave  to 
withdraw. 

The  report  of  the  committee  was  accepted,  Feb.  9, 1865.  (C.  C. 
Record,  Vol.  XXVI.,  p.  54.) 
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William  H.  Palmer  et  al.,  Petitioners.  — Ward  3. 

Document  29;  February  10,  1865;  Report  by  the  committee. 

Uncertainty — Fraudulent  Voting.  Of  two  ballots,  proved  to  have  been  illegally 
cast,  it  was  shown  that  only  one  contained  the  name  of  the  sitting  member  whose  seat 
was  contested ;  and  it  was  held  that  a  sufficient  error  was  not  shown  to  create  an  un- 
certainty as  to  the  election  of  the  sitting  member,  returned  as  elected  by  a  plurality  of 
two  votes. 

The  Committee  on  Elections,  to  whom  was  referred  the  remon- 
strance of  William  H.  P.-dmer  and  others  iigainst  the  right  of 
Nicholas  J  Bean,  William  C.  Burgess.  Allen  Riley,  and  John  F. 
Flynn,  to  hold  seats  as  Councilmen  of  Ward  Three,  respectfully 
submit  their  report :  — 

It  is  impossible  to  compare  the  returns  of*  I  he  ward  officers  in  this 
case  with  the  count  made  by  the  city  clerk  mid  his  assistants  for 
the  committee,  without  a  feeling  of  deep  solicitude  for  that 
almost  fireside  right,  —  the  right  of  the  citizens  of  each  ward  to  have 
their  elections  presided  over  by  officers  of  their  own  choosing.  It 
is  a  valuable  right  and  justly  prized  ;  but  a  continuance  of  such 
inexcusable  errors  will  weaken  our  regard  for  it,  and  will  tend  to 
the  introduction  of  appointed  in  the  place  of  elected  officers  ;  or 
it  will  reduce  their  duties  to  the  mere  ministerial  one  of  receiving 
ballots,  and  devolve  the  counting  and  declaring  of  them  upon 
others.  Already  by  the  act  concerning  elections  in  cities,  passed 
in  1H63,  an  important  step  has  been  taken  in  th-.it  direction. 
Unless  care  is  taken  to  elect  capable  offk-ers,  and  greater  correct- 
ness is  found  in  their  returns,  we  shall  in  vain  deprecate  inter- 
ference with  the  right  of  the  people  to  choose  those  officers  for 
themselves  ;  we  shall  in  vain  point  out  the  danger  of  giving  the 
appointment  of  those  officers  to  persons  already  in  office.  The 
power  is  now  with  the  people,  where  it  belongs  ;  and  all  they  have 
to  do,  to  retain  it,  is  to  prove  their  appreciation  of  its  value  by  the 
efficiency  of  the  officers  of  their  choice. 

We  fear  that  the  positions  of  warden,  clerk,  and  inspectors, 
—  really  most  important  offices,  and  lying  at  the  foundation  of  our 
system  of  elections,  —  are  too  frequently  considered  subordinate, 
while,  in  fact,  they  are  of  the  first  importance. 

The  justice  of  the  foregoing  remarks  is  manifest  from  the 
following  comparison  of  the  two  counts  :  — 

•    Count  by         Count  by 
Names  of  Candidates.  "Ward  Officers.  City  Clerk.  Difference. 

William  H.  Palmer  . 

Lewis  Rice       .... 

N.  J.  Bean       .... 

William  C.  Burgess 

P.  H.  Farren  .... 

John  F.  Flynn 

Allen  Riley      .... 

Hugh  E.  Whitney    . 


193 

258 

65 

178 

243 

65 

256 

327 

71 

214 

275 

61 

208 

261 

53 

210 

263 

53 

216 

272 

56 

203 

249 

46 
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It  appears  that  by  each  count  John  F.  Flynn  had  but  two  votes 
more  than  P.  II.  Farren. 

The  remonstrance  was  against  all  the  members  returner]  from 
Ward  Three,  but  at  the  hearings  the  only  seats  contested  were 
those  of  John  F.  Flynn  and  Allen  Riley. 

The  first  charge  made  is  of  "  illegal  voting."  It  has  long  been 
settled  that  illegal  voting  does  not  invalidate  an  election  unless  it 
changes  the  result.  However  indignant  we  may  feel  towards  an 
illegal  voter,  it  would  be  folly  to  reward  his  crime,  perhaps  per- 
petrated for  that  purpose,  by  declaring  the  election  void. 

By  the  fifth  section  of  the  City  Charter  the  certificate  of  the 
warden,  clerk,  and  a  majority  of  the  inspectors  is  made  presump- 
tive evidence  of  the  title  of  the  persons  receiving  it  to  the  offices 
mentioned  therein.  It  is  presumptive  evidence  that  th^y  have  re- 
ceived the  requisite  plurality  of  legal  votes.  John  F.  Flynn,  by 
both  counts,  received  two  votes  more  than  P.  H.  Farren.  There 
was  evidence  tending  to  prove  that  two  illegal  votes  were  thrown. 
One  of  the  persons  who  voted  illegally  was  tried,  convicted,  and 
punished  for  the  offence.  If  the  evidence  had  stopped  there  the 
committee  could  not  have  decided  that  those  two  ballots  changed 
the  result.  But  it  did  not  stop  there.  It  appeared  that  one  of 
the  illegal  ballots  was  a  clear  printed  ballot  of  a  kind  that  did  not 
contain  the  name  of  John  F.  Flynn.  It  thus  appeared  affirma- 
tively that  there  was  but  one  doubtful  ballot  thrown,  and  John  F. 
Flynn  certainly  received  one  more  vote  than  P.  H.  Farren,  and 
the  requisite  number  of  legal  ballots  to  elect  him ;  even  if  the 
remaining  illegal  ballot  is  admitted  to  have  been  —  which  was  not 
proved — in  his  favor.  All  other  persons  having  crrtificates  re- 
ceived a  larger  number  of  votes.  This  disposes  of  the  first  ob- 
jection. 

As  to  the  second  charge,  of  "  errors  in  the  returns,"  the  com- 
mittee find  that,  though  there  were  errors  as  before  stated,  they  did 
not  affect  the  result. 

As  to  the  third  objection,  that  the  real  name  of  one  candidate 
elected  as  Allen  Riley  was  Allen  O'Riley,  it  clearly  appeared  that 
he  was  better  and  more  commonly  known  as  Allen  Riley  than  as 
Allen  O'Riley.  There  was  no  question  as  to  the  identity  of  the 
candidate,  there  being  no  other  Allen  Riley  or  Allen  O'Hiley  in  the 
ward. 

The  committee  therefore  report  that  the  persons  returned  were 
legally  elected  members  of  this  board;  and  that  the  remonstrants 
have  leave  to  withdraw. 

The  report  of  the  committee  was  accepted  March  2,  1865.  (C. 
C.  Records,  Vol.  XXVI.,  p.  93.) 
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1867. 

Eichard  S.  Brown  v.  Edward  R.  Merritt.  —  Ward  3. 

Committee  on  Elections.  —  Messrs.  Jeremiah  L.  Newton,  Michael  Carney, 
William  S.  Hills,  Nathaniel  McKay,  Alfonso  Bowman. 

January  17  and  24,  1867;  Reports  by  Jekemiah  L.  Newton,  Chairman. 

Document  12;  Opinion  by  John  P.  Healy,  City  Solicitor. 

Opening  and  Closing  of  Polls.  Under  the  statute  directing  the  adjournment  of  a 
ward  meeting  for  the  election  of  members  of  the  Common  Council,  it  was  held  that  at 
every  such  adjourned  meeting-  the  polls  must  be  kept  open  the  same  number  of  hours 
as  are  required  by  the  original  warrant ;  and  that,  if  this  requirement  is  not  observed, 
no  valid  election  can  be  made  at  such  meeting. 

At  the  annual  municipal  election,  Dec.  10,  1866,  there  was  a 
failure  to  elect  the  full  number  of  members  of  the  Common  Coun- 
cil in  Ward  3.  The  meeting  was  thereupon  adjourned  to  Dec.  12, 
for  the  purpose  of  completing  the  election  by  a  second  balloting. 
At  the  adjourned  meeting,  Dec.  12,  the  polls  were  kept  open  from 
12  o'clock,  noon,  to  4  o'clock  P.M.  ;  whereas  tha  warrant  for  the 
original  meeting  of  Dec.  10  required  the  polls  to  be  kept  opeu 
from  U  o'clock  AM.  to  4  o'clock  P.M.  The  validity  of  the 
election  of  Edward  R.  Merritt,  chosen  at  the  adjourned  meeting, 
was  contested  by  Richard  S.  Brown  and  others,  on  the  ground  of 
illegality,  in  that  the  polls  were  not  kept  open  for  the  length  of 
time  prescribed  in  the  warrant  for  the  meeting  of  Dec.  10.  The 
committee,  upon  the  opinion  of  the  city  solicitor,  reported  the 
election  illegal,  Jan.  17,  ami  the  seat  of  Mr.  Merritt  was  declared 
vacant,  Jan.  21,  1867.      (C  C.  Records,  Vol.  XXVIII.,  p.  30.) 

Mr.  Brown  then  made  claim  to  the  vacant  seat,  alleging  errors 
in  the  count  of  votes  at  the  original  election,  Dec.  10,  which,  if 
corrected,  would  show  him  to  have  been  elected  on  that  date,  and 
asking  for  a  recount  of  the  ballots  cast.  The  committee  procured 
a  recount  of  the  ballots  by  the  city  clerk,  and  reported,  Jan.  24. 
1867,  that  "  there  was  a  tie-vote  between  Edward  R.  Merritt  and 
Richard  S.  Brown."  Mr.  Brown  was  granted  leave  to  withdraw. 
(C.  C.  Records,  Vol.  XXVIII.,  p.  39.) 


The  opinion  of  the  city  solicitor  upon  the  question  submitted  to 
him  by  the  committee  is  as  follows  :  — 

The  question  you  proposed  to  me  is:  "When,  at  an  annual 
municipal  election,  the  voters  of  a  ward  fail  to  elect  four 
members  of  the  Common  Council,  and  the  ward  meeting  is 
adjourned  to  a  subsequent  day,  pursuant   to  the  provisions  of  the 
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City  Charter,  for  the  purpose  of  completing  the  election  of  four 
members  of  the  Common  Council,  is  it  requisite  that  the  polls 
shall  be  kept  open  at  such  adjourned  meeting  the  same  number  of 
hours  as  are  required  by  the  original  warrant?" 

The  answer  to  this  question  depends  upon  the  construction 
which  shall  be  given  to  the  21st  and  22d  sections  of  the  City 
Charter.  These  two  sections  provide  for  adjournments  of  ward 
meetings,  from  time  to  time,  so  long  as  may  be  necessary  to  com- 
plete the  election  of  four  members  of  the  Common  Council,  when 
there  is  a  failure  to  elect  that  number  on  the  day  prescribed  for 
the  annual  meeting.  The  21st  section  has  reference  only  to  the 
first  adjournment,  and  the  22d  section  provides  for  an  indefinite 
number  of  subsequent  adjournments,  if  they  become  necessary. 
Their  provisions  are  precisely  the  same  in  regard  to  every 
adjourned  meeting,  unless  a  distinction  is  made  between  the  first 
and  subsequent  adjournments  as  to  the  time  the  polls  shall  be 
kept  open.  The  22d  section  closes  with  these  words,  "And  at 
all  such  adjournments  the  polls  shall  be  kept  open  the  same  num- 
ber of  hours  as  are  required  by  the  original  warrant."  Does  this 
sentence  apply  only  to  the  adjournments  which  are  subsequent  to 
the  first  adjournment,  or  is  it  applicable  to  all  adjournments? 
Is  it  to  be  construed  as  belonging  exclusively  to  the  22d  section, 
or  does  it  also  qualify  the  provisions  of  the  21st  section? 

In  my  opinion  it  applies  to  both  sections  ;  otherwise  there  is  no 
provision  in  regard  to  the  time  the  polls  shall  be  kept  open  at 
the  first  adjournment,  either  express  or  implied  ;  while  the  time  in 
this  respect  is  definitely  fixed  at  all  subsequent  adjournments. 
The  authority  of  the  warden  to  determine  how  long  the  polls  shall 
be  kept  open  cannot  be  implied  from  the  provision  in  the  21st 
section,  that  "such  notice  shall  be  given  of  the  time  of  such 
adjournment,  and  the  time  the  polls  will  be  kept  open,  as  the 
warden  may  direct,"  because  he  cannot,  fix  the  time  of  an 
adjournment.  This  must  be  done  by  the  warden  and  a  majority 
of  the  inspectors  present ;  the  time  the  polls  are  to  be  kept  open 
is  determined  by  the  warrant  for  the  original  meeting ;  and  the 
warden  is  charged  with  the  duty  simply  of  directing  proper  notice 
to  be  given  in  both  respects  Uesides,  these  two  sections  are  so 
closefy  connected,  not  only  in  the  subject-matter  to  which  they 
relate,  but  in  their  structure,  that  they  cannot  be  construed 
separately.  The  22d  section,  if  disconnected  with  the  21st,  would 
be  unintelligible 

The  only  objection  occurring  to  me  which  can  be  urged  against 
this  construction  is,  that  a  sentence  in  one  section  is  used  to 
qualify  the  provisions  of  the  next  preceding  section  or  paragraph  ; 
and  this  objection  does  not  seem  to  be  entitled  to  much  weight 

My  opinion,  therefore,  is,  that  at  every  adjourned  ward-meeting, 
including  the  first  adjournment,  for  the  choice  of  members  of  the 
Common  Council,  the  polls  should  be  kept  open  the  same  number 
of  hours  as  are  required  by  the  original  warrant ;  and  that,  if  this 
requirement  is  not  observed,  no  valid  election  can  be  made  at 
such  meeting. 
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A.  M.  Giles  etal.,  Petitioners. — Ward  2. 
January  31,  18G7;  Report  by  Jeremiah  L.  Newtox,    Chairman. 

Irregularity  —  Must  be  sufficient  to  cause  Uncertainty.  The  petitioners  setting  forth 
irregularities  in  the  conduct  of  an  election,  consisting  in  the  handling  of  ballots 
after  they  were  given  in  by  persons  other  than  the  officers  of  election,  it  was  held  that 
the  Common  Council  had  no  cause  for  action  in  the  matter,  inasmuch  as  it  was  not 
alleged  or  shown  that  such  irregularity  affected  or  rendered  uncertain  the  result  of 
the  election. 

Defect  in  Petition.  The  Council  declined  to  investigate  general  charges  of 
irregularity  in  an  election  for  Mayor,  Aldermen,  School  Committee,  and  Common 
Councilmen  on  the  ground  that  the  petitioners  did  not  specifically  allege  illegality  in 
the  election  of  members  of  the  Common  Council,  of  whose  title  alone  that  body  was 
the  judge. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition  of 
A.  M.  Giles  ami  others,  citizens  of  Ward  2,  concerning  irregularities 
at  the  last  municipal  election  in  that  ward,  having  carefully 
considered  the  matter  set  forth  in  the  petition,  respectfully 
submit  the  following  report:  — 

The  petitioners  allege  that  the  election  was  invalid  by  reason  of 
the  many  irregularities  which  took  place  ;  but  they  instance  only  one 
irregularity,  namely  :  "  that  officers  of  the  police  force  of  the  city, 
not  being  either  the  warden  or  inspectors  and  clerk  of  said  ward,  were 
permitted  to  take  their  stations  behind  the  rails,  and  to  handle  and 
to  have  in  their  possession  votes  or  ballots  cast  at  said  election." 
The  committee  do  not  think  they  are  authorized  to  investigate  any 
matter  so  general  in  its  nature.  They  understand  that  at  the  last 
municipal  election  votes  were  cast  for  mayor,  aldermen.  Common 
Councilmen,  school  committee  and  others,  ou  the  same  ballot.  As 
to  the  legality  of  the  election  of  the  mayor  and  aldermen  or  school 
committee,  the  Common  Council  have  nothing  to  do;  they  are 
judges  only  of  the  elections  lo  their  own  body.  This  petition  does 
not  specially  allege  that  the  members-«  lect  to  ihe  Common  Council 
from  Ward  2  were  illegally  elected  ;  but  it  alleges,  in  a  general  way, 
that  police-officers  behind  the  rail  had  or  handled  votes  cast  at  said 
election,  not  specifying  for  whom  these  ballots  were  cast,  or 
that  the  same  affected  the  result  of  the  election. 

The  committee  are,  therefore,  clearly  of  the  opinion  that  they 
have  no  authority  to  investigate  as  to  the  legality  of  the  elec  ion, 
unless  it  is  particularly  specified  wherein  it  affects  their  own  body  : 
and  they  would  recommend  that  the  petitioners  have  leave  to 
withdraw. 

The  report  of  the  Committee  was  accepted.  (C.  C.  Records, 
Vol.  XXVIII,  p.  47.) 
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1868. 

Seth  E.  Pecker  et  al.,  Petitioners.  — "Ward  7. 

Committee  on  Elections.  —  Messrs.  Francis  A.  Osborn,  William  Hobbs,  Jk., 
James  J.  Flynn,  J.  Btkon  Nason,  Zimri  B.  Heywood. 

January  23,  1868;  Report  by  Francis  A.  Osborn,  Chairman. 
Opinion  by  John  P.  Healy,  City  Solicitor. 

Disqualification  of  Member  —  Not  effected  by  indictment  for  misdemeanor.  Charges 
having  been  made  against  a  sitting  member,  alleging  fraudulent  and  criminal  practices 
in  his  private  business,  and  it  also  appearing  that  he  was  under  indictment  in  the 
county  and  United  States  District  courts,  it  was  held  that  such  allegations,  if  substanti- 
ated, would  not  justify  the  Council  in  depriving  him  of  his  seat. 

Sa?ne — Investigation  by  Council  improper, pending  judicial  proceedings.  While  in 
dictments  are  pending  in  the  court  against  an  individual,  it  would  not  comport  with 
propriety  that  the  Council  should  investigate  and  prejudge  the  case,  thus  compelling 
the  person  accused  to  answer  charges  affecting  his  character  without  the  safeguard 
which  the  law  throws  around  all  persons  charged  with  crime,  and  to  his  prejudice  in 
the  legal  trials. 

This  case  arose  upon  the  petition  of  Seth  E.  Pecker  &  Co.  and 
others  praying  that  Michael  G.  Minon,  member-elect  from  Ward 
7,  be  removed  from  his  seat  in  the  Common  Council,  as  an  unlit 
person.  The  petitioners  alleged  their  belief  on  information  ut!iat 
said  Minon  is  a  deserter  from  the  United  States  Army ;  that  he 
has  been  guilty  of  repeated  fraudulent  and  criminal  practices  in 
obtaining  goods  of  large  amount  and  value  from  various  merchants 
of  this  city,  and  that  he  is  now  under  indictment  in  the  Superior 
Court  for  Suffolk  County  for  having  obtained,  by  false  pretences, 
a  very  large  quantity  of  goods  from  the  Metropolitan  Steamship 
Company,  and  is  also  under  indictment  in  the  United  States  Dis- 
trict Court  for  violation  of  the  revenue  laws." 

The  Committee  on  Elections  reported,  Jan.  23,  1868,  "  that  they 
have  consulted  the  city  solicitor  in  regard  to  the  jurisdiction  of 
the  Common  Council  in  the  matter,  and  have  been  informed  by 
him  that  the  allegations  of  the  petitioners,  if  substantiated,' would 
not  justify  the  Council  in  depriving  Mr.  Minon  of  his  seat." 

The  report  of  the  committee  was  accepted,  and  the  petitioners 
were  granted  leave  to  withdraw.  (C.  C.  Records,  Vol.  XXIX  , 
p.  49.) 


Following  is  the  opinion  of  the  city  solicitor  above  mentioned  : — ■ 

At  your  request  I  have  examined  the  petition  of  Seth  E.  Pecker 
and  others   praying  that  Michael  G.  Minon  may  not  be  permitted 


160  ELECTION    CASES  —  COMMON    COUNCIL. 

to  occupy  the  place  in  the  Common  Council,  to  which  he  was 
l'ecently  elected,  for  the  reasons  set  forth  in  the  said  petition  ;  and, 
in  my  judgment,  the  allegations  of  the  petitioners  would  not  jus- 
tify the  Council  in  depriving  Mr.  Minon  of  his  seat. 

An  indictment  is  an  allegation  merely  against  the  person  in- 
r'icted  of  the  crime  or  misdemeanor  set  out ;  but  it  is  no  evidence 
of  his  guilt.  And  it  would  hardly  comport  with  propriety  if, 
while  indictments  are  pending  in  the  courts  against  an  individual, 
the  Council  should  investigate  and  prejudge  the  cases,  which  must 
be  tried  according  to  the  forms  of  law  and  the  usages  of  judicial 
tribunals.  Great  injustice  might  be  done  to  the  person  accused 
by  such  a  proceeding.  He  would  be  called  upon  to  answer  to 
charges  most  deeply  affecting  his  character,  without  the  safe- 
guards which  the  law  throws  around  all  persons  charged  with  crime  ; 
and  he  might  be  unreasonably  prejudiced  in  the  legal  trials,  which 
must  soon  take  place,  by  such  action. . 


Horace  T.  Rockwell  et  al.  v.  Albert  Gat  et  al.  — -Ward  10. 
January  16,  1868;  Report  by  Francis  A.  Osbokn,  Chairman. 

The  memorial  of  William  J.  Smith  and  others,  presented  Jan. 
9,  1868,  alleged  errors  in  the  count  of  ballots  for  members  of  the 
Common  Council,  at  the  municipal  election  in  Ward  10,  and  con- 
tested the  seats  of  the  members  returned,  in  behalf  of  William 
Parkman,  Hermann  D.  Bradt,  James  H.  Tallon,  and  Horace  T. 
Rockwell.  The  committee  on  elections  reported,  Jan.  16,  1868, 
that  they  had  carefully  recounted  the  original  ballots  in  the  pos- 
session of  the  city  clerk,  with  the  result  that  it  appeared  that  one 
of  the  sitting  members  from  Ward  10,  Albert  Gay,  had  received  a 
less  number  of  votes  than  Horace  T.  Rockwell,  one  of  the  con- 
testants. Mr.  Rockwell  was  thereupon  declared  entitled  to  the 
seat.     (C.  C.  Records,  Vol.  XXIX.,  p.  34.) 
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1870. 

William  Morse  v.  Jeremiah  M.  Mullane. —  Ward  13. 

Committee  on  Elections.  —  Messrs.  John  O.  Poor,  Everett  C.  Kingsbury, 
Thomas  F.  Temple,  Dennis  Bonner,  Stephen  R.  Niles. 

January  6,  1870;  Report  by  John  O.  Poor,  Chairman. 

Upon  petition  of  Horatio  G.  Morse  and  others,  alleging  reasons 
for  the  belief  that  the  vote  for  members  of  the  Common  Council 
in  Ward  13  was  incorrectly  declared,  the  standing  committee  on 
elections  reported,  Jan.  6,  1870,  that  a  careful  recount  of  the  orig- 
inal ballots  in  the  possession  of  the  city  clerk  showed  that  Will- 
iam Morse  had  received  a  greater  number  of  votes  than  Jeremiah 
M.  Mullane  who  received  a  certificate  of  election.  An  order  was 
thereupon  passed  declaring  William  Morse  entitled  to  the  seat 
occupied  by  Jeremiah  M.  Mullane.  (C.  C.  Records,  Vol.  XXXI., 
p.  12.) 

[It  appeared  by  the  recount  of  votes  that  nineteen  ballots  were 
cast  for  '"J.  Mullane,"  four  ballots  for  "Jeremiah  A.  Mullane." 
and  two  ballots  for  "  Mullane.''  The  committee  called  attention 
to  the  fact  that,  if  all  the  ballots  so  cast  with  erroneous  variations 
in  the  name  and  initials  were  counted  for  the  sitting  member,  he 
would  still  be  nineteen  votes  below  the  contestant.] 
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1871. 

Charles  D.  Bickford  v.  George  W.  Decatur.  — "Ward  15. 

Committee   on   Elections.  —  Messrs.    Stephen   R.    Niles,  Dennis  Bonner, 
Joseph  T.  Rtan,  William  Pope,  Stephen  L.  Emekt. 

January  5,  1871  ;  Report  by  Stephen  R.  Niles,  Chairman. 

On  petition  of  Charles  D.  Bickford,  claiming  election  to  a  seat 
as  member  of  the  Common  Council  from  Ward  15,  the  standing 
committee  on  elections  recounted  the  original  ballots,  in  posses- 
sion of  the  city  clerk,  and  reported,  Jan.  5,  1871,  that  it  appeared 
that  the  contestant  had  received  a  greater  number  of  votes  than 
George  W.  Decatur,  returned  a  member  from  Ward  15.  An 
order  was  thereupon  passed  declaring  Mr.  Bickford  entitled  to 
the  seat.     (C.  C.  Records,  Vol.  XXX1L,  p.  14.) 
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1872. 

John  E.  Fitzgerald  et  al.  v.  James  J.  Flynn  et  al. —  Ward  7. 

Committee  on  Elections.  —  Messrs.  Stephen  L.  Emery,  William  E.  Bick- 
nell,  George   L.    Burt,   James  J.  Fltnn,  Cyrus  A.  Page. 

January  18,  1872 ;  lleport  by  Stephen  L.  Emery,   Chairman. 

Ballots  —  Mutilated  and  Fragmentary.  A  number  of  ballots,  fragmentary  and 
bearing-  the  names  of  only  a  part  of  the  officers  to  be  voted  for,  were  held  to  be 
properly  counted  as  legal  ballots,  in  the  absence  of  evidence  connecting  these  muti- 
lated ballots  with  fraud  or  attempted  fraud. 

Same  —  Variation  in  Names  of  Candidates.  Ballots  bearing  the  names  of  "  Fitz- 
gerald "  and  "  E.  Fitzgerald,"  and  of  "  Abraham  Lamb,"  were  counted  for  John  E. 
Fitzgerald  and  Abraham  J.  Lamb,  respectively. 

The  Committee  of  the  Common  Council  on  Elections,  to  whom 
was  referred  the  communication  from  John  E.  Fitzgerald  and 
others  representing  that  fourteen  or  more  fraudulent  ballots  were 
cast  at  the  last  municipal  election  in  Ward  7,  for  the  members  of 
the  Common  Council  from  said  ward  who  received  the  certificates 
of  election,  and  asking  for  a  hearing  on  the  question  of  fraud,  and 
also  that  the  original  ballots  might  be  recounted,  beg  leave  to 
submit  the  following  report :  — 

In  accordance  with  the  request  of  the  petitioners  the  com- 
mittee gave  a  hearing  on  the  allegations  of  fraud  to  all  parties 
interested.  The  substance  of  the  testimony  which  had  a  direct 
bearing  upon  the  matter  under  investigation  was  as  follows  :  — 

John  O'Brien  stated  that  he  saw  a  little  bunch  of  what  he  sup- 
posed to  be  parts  of  ballots  fall  out  of  one  of  the  ballot-boxes 
while  it  was  being  emptied  by  one  of  the  ward  officers.  These 
parts  of  ballots  consisted  of  the  lower  portion  of  the  full  ticket, 
and  appeared  to  contain  the  names  of  Common  Councilmen  and 
ward  officers.  They  were  wrinkled  or  creased  in  the  centre,  and 
the  corners  were  turned  over.  His  impression  was  that  these 
ballots  had  been  put  into  the  box  by  one  person,  and  he  called  the 
attention  of  the  ward  officers  and  the  constable  to  the  peculiar 
appearance  which  they  presented.  One  of  the  inspectors  (M.  P. 
McCarty)  then  took  this  bunch  of  ballots,  smoothed  them  out 
with  his  hands  and  placed  them  on  another  part  of  the  table, 
separate  from  the  other  ballots.  He  did  not  know  of  his  own 
knowledge  whether  they  were  counted  or  not. 

Lemuel  Clark,  a  constable,  whose  duty  it  has  been  for  a  number 
of  years  to  take  the  voting-lists  from  the  City  Hall  to  the  ward- 
room of  Ward  7  on  election  days,  and  return  them  after  election 
to  the  City  Clerk  with  the  sealed  ballots,  stated  that  John  O'Brien 
and  others  outside  of  the  rail  called  his  attention  to  a  package  of 
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votes  which  they  said  had  been  fraudulently  cast.  He  was  look- 
ing in  another  direction  at  the  time,  and  when  he  turned  to  look 
at  the  table,  one  of  the  inspectors  (McCarty)  had  a  small 
package  of  what  appeared  to  be  parts  of  ballots,  —  narrow  strips 
torn  out  of  the  middle  of  the  regular  ballots.  He  thought  they 
bore  the  names  of  the  Councilmen  and  School  Committee.  The 
inspector  was  straightening  them  out  at  the  time.  Witness  called 
the  attention  of  the  warden  to  the  fact  that  objection  was  made 
to  their  being  counted,  and  suggested  that  they  should  be  tied  up 
separately.  They  were  placed  apart  from  the  others  and  a  string 
put  around  them,  then  or  subsequently.  It  was  his  impression 
that  attention  was  called  to  this  package  of  ballots  very  soon 
after  the  boxes  were  emptied.  If  the  votes  had  been  cast  singly 
they  could  not  have  been  in  the  condition  they  were  when  he  saw 
them  in  the  inspector's  hands. 

William  A.  Daily,  who  was  standing  in  front  of  the  rail,  had  his 
attention  called  to  the  matter  by  O'Brien's  statements.  When  he 
looked  the  inspector  (McCarty)  had  a  package  of  ballots  open 
in  his  hands.  Noticed  that  there  was  a  crease  in  them.  He 
didn't  see  the  package  come  out  of  the  box,  but  thought  from  its 
appearance,  in  the  hands  of  the  inspector,  that  all  the  votes  had 
been  put  in  together. 

W.  W.  Dougherty  stated  that  when  he  went  to  vote  he  found 
his  name  had  been  checked  on  the  voting-list.  He  knew  all  the 
ward  officers  well,  and  they  all  knew  him.  No  one  could  have 
voted  on  his  name  without  the  ward  officers  knowing  it,  and 
knowing  that  it  was  illegal.  On  his  representation  to  the  warden, 
that  he  had  not  voted  that  day  before,  he  was  allowed  to  vote 
then.  He  saw  one  of  the  ballot-boxes  emptied  during  the  after- 
noon and  a  number  of  ballots  fell  from  the  table  to  the  floor. 
One  package  went  under  the  settee  without  being  noticed  by  the 
ward  officers,  and  a  police  officer  reached  under  it  and  took  them 
out.  It  was  fouud  to  contain  two  ballots  folded  together.  The 
warden  threw  them  both  out.  Witness  was  sure  that  he  saw  the 
two  ballots  fall  from  the  table. 

The  petitioners  rested  their  case  on  this  evidence. 

For  the  remonstrants,  Officer  Thomas  S.  Adams,  detailed  for 
detective  duty  at  the  ward-room,  stated  that  he  saw  two  tickets 
thrown  under  the  rail  from  the  outside  and  roll  under  the  settee. 
It  was  not  clear  that  these  were  the  tickets  mentioned  by  Mr. 
Dougherty.  He  told  the  warden  about  it,  but  didn't  know  what 
he,  the  warden,  did  with  the  ballots.  Witness  didn't  know  any- 
thing about  the  package  of  tickets  described  by  O'Brien. 

Officer  M.  V.  B.  Hersom,  who  was  stationed  at  the  rail  in  front  of 
the  middle  ballot-box,  and  saw  all  the  ballot-boxes  emptied  during 
the  day,  except  those  which  might  have  been  emptied  between  12 
and  1  o'clock,  did  not  see  any  such  package  of  ballots  as  O'Brien 
describes  come  out  of  the  box.  O'Brien  gave  them  a  good  deal  of 
trouble  during  the  day,  crowding  in  where  he  did  not  belong. 
Witness  heard  some  talk  about  a  package  of  ballots  ;  but  he  didn't 
pay  much  attention  to  it. 

D.  H.  Morrissey,  clerk  of  the  ward,  stated  that  when  the  boxes 
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were  emptied  by  the  warden,  after  he  (the  witness)  returned  from 
dinner  at  1  o'clock,  some  of  the  ballots  fell  on  the  floor.  They 
were  afterwards  picked  up  and  put  in.  While  assorting  the  tickets 
on  the  table  he  came  across  some  parts  of  ballots,  and  put  them  by 
themselves.  He  did  not  find  them  in  a  bunch,  but  scattered  about 
through  the  others.  Mr.  McCarty,  the  inspector,  who  was  assist- 
ing him,  also  found  some  parts  of  ballots,  and  put  them  with  those 
the  witness  had  found.  When  they  had  all  been  placed  together, 
Mr.  AJcCarty  took  them  up,  and  pressed  them  together,  making  a 
crease  in  the  middle,  so  that  they  would  lie  together  on  the  table. 
It  was  at  this  time  —  some  twenty  or  thirty  minutes  after  the  boxes 
had  been  emptied  —  that  O'Brien  called  attention  to  the  package. 
A  string  was  put  around  the  package,  which  contained  just  fourteen 
ballots.  They  were  not  all  of  the  same  size.  The  names  of  the 
candidates  for  Councilmen  on  these  tickets  were  James  J.  Flyyn, 
John  B.  Martin,  John  T.  Casey,  Abraham  J.  Lamb.  Witness  was 
certain  these  ballots  were  scattered  when  the}'  came  out  of  the  box, 
and  that  they  were  not  together  until  collected  and  put  in  one 
package  by  McCariy  and  himself. 

John  O'Leary,  the  warden,  stated  that  his  attention  was  called 
to  I  he  package  of  ballots  by  O'Brien.  He  asked  the  clerk  if  he 
found  those  ballots  together  or  separate  ;  he  said  he  found  them 
separate.  They  were  put  aside,  and,  when  the  final  count  was 
made  at  the  close  of  the  polls,  witness  asked  the  inspectors  if  they 
saw  those  parts  of  ballots  come  in  separately  during  the  day;  and 
they  lold  him  they  did.  If  it  had  appeared  to  him  that  they  were 
put  in  together  he  should  have  exercised  his  right  to  throw  them 
out.  Witness  thought  there  was  an  interval  of  twenty  or  thirty 
minutes  after  he  emptied  the  boxes  before  O'Brien  called  attention 
to  the  package.  When  he  emptied  the  boxes  he  (the  warden)  did 
not  sec  any  package  of  votes  that  looked  as  though  it  had  been  put 
in  by  one  person. 

Mr.  P.  McCarty,  one  of  the  inspectors,  stated  that  in  counting 
or  assorting  the  ballots  after  they  had  been  emptied  on  the  table, 
he  found  some  parts  of  ballots  containing  only  the  names  of  the 
Councilmen  and  School  Committeemen.  He  placed  ihem  with  some 
that  Mr.  Morrissey  had  found.  He  picked  up  these  mutilated 
ballots  about  twenty  or  thirty  minutes  after  the  boxes  had  been 
emptied,  and  O'Brien  said,  "  You  musn't  count  those  tickets," 
and  insisted  that  witness  should  pin  them  together.  They  were 
put  aside,  and  a  string  was  afterwards  put  around  them.  Id  put- 
ting the  string  around  them,  they  had  regard  only  to  their  own 
convenience  in  counting,  and  did  not  intend  to  designate  them  as 
doubtful.  Strings  were  put  around  the  other  packages  as  they 
were  counted.  Witness  received  ballots,  but  did  not  notice  that 
any  of  these  parts  of  ballots  were  put  into  the  box.  Some  ballots 
were  put  in  folded  ;  but,  generally,  he  required  voters  to  deposit 
their  ballots  open. 

James  Ryan,  one  of  the  inspectors,  received  some  half-dozen  torn 
ballots  during  the  day,  checked  the  names  of  the  voters,  and  was 
sure  that  only  one  went  in  at  a  time.  Some  of  those  he  saw  put 
into  the  box  were  like  those  contained  in  the  package  of  fourteen. 
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John  McNamara,  one  of  the  inspectors,  noticed  one  or  two  such 
ballots  go  into  the  box  he  tended.  The  other  two  inspectors  — 
Thomas  F.  Dowd  and  Hugh  O'Brien  —  did  not  notice  that  any  such 
ballots  were  put  into  the  boxes,  but  they  were  sure  that  not  more 
than  one  ballot  was  put  in  by  each  voter. 

It  appears,  from  the  review  of  the  testimony  offered  by  the  peti- 
tioners and  the  remonstrants,  that  the  allegations  of  fraud  have 
not  been  substantiated.  The  statements  of  John  O'Brien,  the 
onby  witness  who  claims  to  have  seen  the  package  of  votes  taken 
from  the  ballot-box,  are  traversed  by  the  positive  testimony  of  two 
ward  officers  that  the  separate  ballots  were  first  collected  and  put 
together  by  them  ;  by  the  testimony  of  three  officers  that  there  was 
an  interval  of  twenty  or  thirty  minutes  after  the  boxes  were 
opened  before  attention  was  called  to  the  package  ;  and  by  the  tes- 
timony of  two  officers  that  they  saw  some  of  these  mutilated  tickets 
deposited  by  different  voters  during  the  day. 

In  connection  with  this  evidence,  which  had  a  direct  bearing  on 
the  charge  of  fraud,  there  was  a  good  deal  presented  in  relation 
to  the  manner  in  which  the  election  was  conducted.  There  appears 
to  have  been  negligence  on  the  part  of  the  ward  officers  in  preserving 
order  in  the  ward-room  and  protecting  the  rights  of  the  electors. 
Ballots  were  scattered  over  the  floor  behind  the  rail,  and  in  trans- 
ferring the  ballots  from  the  boxes  to  the  table  they  were  allowed 
to  fall  on  the  floor  and  remain  there  for  some  time.  In  view  of 
these  facts  the  committee  feel  it  to  be  their  duty  to  characterize 
the  proceedings  at  this  election  as  discreditable  to  the  citizens  and 
the  ward  officers  of  Ward  7. 

Since  the  hearing,  the  committee  have  carefully  recounted  the 
original  ballots  in  the  possession  of  the  City  Clerk  with  the  follow- 
ing result : — 


John  B.  Martin         had 

. 

560 

James  J.  Flynn           " 

. 

521 

John  E.  Fitzgerald     " 

. 

498 

Fitzgerald     " 

. 

4 

E.  Fitzgerald     " 

. 

1 

Abraham  J.  Lamb      " 

. 

495 

Abraham  Lamb           " 

. 

1 

James  F.  Supple        " 

495 

John  T.  Casey 

. 

490 

Dennis  A.  Flynn         " 

. 

458 

William  B.  Wilber    " 

441 

Thomas  Haney           " 

8 

A.  L.  Simmons,  W.  B.  Lucas,  John  D 

.  Richardson,  Stephen  A.  Stackpole, 

Albert  F.  Cole,  Sidney  Squires,  one  each. 

John  H.  Locke,  William  H.  Hart,  Charles  H.  Hersey,  Thomas  Gookin, 

two  each. 

Fourteen  parts  of  ballots  of  three  different  sizes  were  found  in 
the  box.  They  all  bore  the  names  of  the  sitting  members.  Upon 
the  evidence  presented  in  relation  to  these  ballots  the  committee 
were  of  opinion  that  they  should  be  counted  ;  and  they  are  included 
in  the  result  given  above. 

In  accordance  with  well-established  precedents,  and  recognizing 
the  evident  intention  of  the  voters,  the  committee  do  not  hesitate 
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to  place  the  vote  for  Abraham  Lamb  to  the  credit  of  Abraham  J. 
Lamb,  making  the  whole  number  of  votes  for  him  496.  The  votes 
for  E.  Fitzgerald  and  Fitzgerald  should  probably  be  counted  for 
John  E.  Fitzgerald,  as  it  was  evidently  the  intention  of  those  who 
cast  the  ballots  to  vote  for  that  gentleman,  there  being  no  other 
candidate  with  a  similar  name.  It  does  not  affect  the  result, 
however,  in  his  case  whether  these  votes  are  counted  or  rejected. 

It  appears,  therefore,  that  John  B.  Martin,  James  J.  Flynn,  John 
E.  Fitzgerald,  and  Abraham  J.  Lamb  received  the  highest  number 
of  votes ;  and  that  John  T.  Casey,  who  received  a  certificate  of 
election,  is  not  entitled  to  ihe  seat  now  occupied  by  him. 

It  is  proper  to  state  that  Mr.  Flynn,  a  member  of  this  committee 
from  Ward  7,  did  not  act  or  sit  with  the  committee  during  this 
investigation.  The  committee  would  respectfully  recommend  the 
passage  of  the  following  preamble  and  resolve  :  — 

Whereas,  It  appears  from  a  recount  of  the  original  ballots  cast  at  the  last 
municipal  election  in  Ward  7  that  John  E.  Fitzgerald  was  elected  a  member 
of  the  Common  Council  from  said  ward  in  place  of  John  T.  Casey,  who 
received  a  certificate  of  election, 

Resolved,  That  John  E.  Fitzgerald  is  entitled  to  the  seat  in  this  Board  now 
occupied  by  John  T.  Casey. 

The  report  of  the  committee  was  accepted  and  the  accompany- 
ing resolution  passed.     (C.  C.  Records,  Vol.  XXXIII.,  p.  51.) 


Frederick  S.  Risteen  v.  J.  Q.  A.  Brackett.  —  Ward  10. 
January  4,  1872 ;  Report  by  Stephen  L.  Emery,  Chairman. 

Document  18;  January  25,  1872;  Report  by  Messrs.  Bickneli>,  Flynn,  and 
Burt  ;  Mr.  Page  dissenting. 

Fraud  —  Erasures  upon  Ballots  after  Deposit.  A  recount  of  ballots  showing  that 
there  were  erasures  of  the  contestant's  name,  made  in  a  peculiar  manner,  to  a  sufficient 
number  to  change  the  result  of  the  election,  and  evidence  being  produced  of  suspicious 
actions  on  the  part  of  an  officer  of  election,  indicating  that  these  erasures  might  have 
been  made  by  him  upon  the  ballots  after  deposit,  it  was  held  that  these  circumstances 
substantiated  fraud,  and  that  the  contestant  was  entitled  to  the  seat,  as  if  such  ballots, 
bearing  his  name  erased  in  such  manner,  had  been  counted  as  legal  votes  for  him. 

Uncertainty.  Fraudulent  change  of  ballots  after  deposit  was  held  not  to  create  such 
uncertainty  as  to  avoid  the  election,  but  to  justify  the  Council  in  counting  the  ballots 
for  the  person  defrauded  by  such  changes. 

Double  Ballots  —  Destruction  of.  Two  ballots  having  been  deposited  in  such 
manner  as  to  indicate  a  double  vote,  either  by  accident  or  illegal  intent  of  the  voter,  it 
was  held  that  the  action  of  the  officers  of  election  in  destroying  one  of  said  ballots 
was  improper ;  their  discretion  extending  only  to  a  determination  of  the  question 
whether  one  or  both  of  such  ballots  should  be  included  in  their  returns,  and  not  to  the 
destruction  of  any  ballot  after  deposit  in  the  box. 

On  petition  of  J.  Q.  A.  Brackett,  contesting  the  seats  of  Frederick 
S.  Risteen  and  John  J.  McNutt,  returned  as  members  of  the 
Common  Council  from  Ward  10,  the  Standing  Committee  on  Elec- 
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tious  recounted  the  original  ballots  and  reported,  January  4,  1872, 
that  the  contestant  had  received  a  larger  number  of  votes  than  Mr. 
Risteen,  who  was  returned  as  elected,  and  a  resolution  was  there- 
upon passed  declaring  Mr.  Brackett  duly  elected  and  entitled  to  the 
seat.  Mr.  Brackett  was  at  once  qualified  and  took  the  seat  from 
which  Mr.  Risteen  retired.  (C.  C.  Records,  Vol.  XXXIII.,  p. 
14.) 

At  the  following  meeting  of  the  Common  Council  a  petition  was 
received  from  F.  S.  Risteen  and  others  charging  fraud  by  the 
officers  of  election  and  asking  to  be  heard  on  the  subject.  The 
petition  was  referred  to  the  Standing  Committee  on  Elections,  who 
reported,  January  25,  by  the  majority,  as  follows  :  — 

The  Committee  of  the  Common  Council  on  Elections,  to  whom 
was  referred  the  petition  of  F.  S.  Risteen  and  others,  legal  voters 
in  Ward  10,  asking  to  be  heard  on  the  question  of  fraud  at  the 
last  municipal  election  in  said  ward,  beg  leave  to  submit  the  fol- 
lowing report :  — 

The  petitioners  represented  that  they  believed  that  J.  Q.  A. 
Brackett,  who  now  occupies  a  seat  in  this  Board,  was  elected 
thereto  through  fraud  on  the  part  of  some  of  the  ward  officers  of 
Ward  10  ;  and  in  support  of  this  charge  submitted  evidence  in 
substance  as  follows  :  — 

Frederick  S.  Risteen  stated  that,  at  about  eleven  o'clock  in  the 
forenoon,  on  the  day  of  the  late  municipal  election,  he  was  dis- 
tributing ballots  in  the  centre  of  the  ward-room  of  Ward  10,  at  a 
distance  of  about  fifteen  feet  from  the  ballot-boxes,  when  his 
attention  was  called  by  Mr.  Charles  Hunting  to  the  actions  of  the 
warden.  Mr.  Hunting  thought  the  warden  was  misusing  the 
ballots,  and  asked  Mr.  Risteen  to  watch  him  and  see  if  there  was 
anything  out  of  the  way.  The  warden  was  sitting  behind  a 
table,  inside  the  rail,  so  that  he  faced  the  room  occupied  by  the 
voters.  He  appeared  to  be  arranging  the  ballots  on  the  table  ; 
and,  during  the  space  of  about  five  minutes  that  Mr.  Risteen  con- 
tinued to  observe  him,  he  took  a  pencil  from  behind  his  ear  two 
or  three  times,  and  made  marks  on  the  ballots.  The  movements 
of  the  pencil  indicated  that  he  was  not  engaged  in  making  figures, 
but  was  drawing  it  across  the  ballots,  —  apparenth'  the  face  of 
the  ballots.  He  held  the  pencil  in  his  hand  in  a  peculiar  w&y., 
clutched.  The  witness  couldn't  tell  on  which  kind  of  tickets  the 
warden  marked  ;  and  it  wasn't  possible  for  him  to  tell  from  the 
place  where  he  was  then  standing  what  he  (the  warden)  was  doing 
on  the  tickets.  Risteen's  name  was  on  the  regular  Democratic 
and  Mercantile  Hall  tickets ;  and  he  did  not  see  his  name 
scratched  with  a  pencil  from  any  one  of  these  ballots,  nor  did  he 
hear  of  its  being  scratched,  although  he  was  present  at  the  polls 
during  the  whole  day. 

t  Charles  Hunting  testified  that  he  was  in  the  ward-room  of  Ward 
10  during  election  day,  with  the  exception  of  about  an  hour  and  a 
half.  He  was  engaged  in. distributing  Democratic  tickets,  and  he 
did  not  see  any  ticket  from  which  Mr.  Risteen's  name  had  been 
erased.     His  attention  was  called  to  the  warden  about  ten  o'clock 
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in  the  forenoon.  He  saw  him  take  two  ballots  from  the  table, 
tear  one  up,  and  put  the  other  on  the  pile.  These  ballots  had 
been  taken  from  the  box  in  which  they  had  been  deposited.  The 
ticket  torn  up  was  a  greenback,  —  a  Democratic  ticket.  He  saw 
several  greenback  tickets  at  the  time  lying  on  the  floor  under  the 
warden's  table.  About  half  an  hour  after  the  ballot  was  de- 
stroyed, as  described,  he  saw  the  warden  take  his  pencil,  and, 
holding  it  clutched  in  his  hand,  draw  it  across  the  face  of  a  ballot. 
He  did  not  see  the  warden  keeping  an  account  of  the  ballots  on  a 
separate  piece  of  paper.  He  saw  no  irregularities  on  the  part  of 
other  ward  officers.  Heard  Michael  Doherty  offer  the  warden  teu 
dollars  for  the  use  of  his  pencil  during  the  clay.  The  mark  which 
the  warden  was  making  on  the  ballots,  when  Mr.  Hunting  was 
observing  him,  appeared  to  be  on  that  part  of  the  ticket  where  the 
Councilmen's  names  were  printed.  He  couldn't  tell  what  name 
the  pencil  was  drawn  over,  or  whether  it  was  a  Democratic,  Mer- 
cantile Hall,  or  Republican  ticket. 

Thomas  A.  Tallon  testified  that  he  was  in  the  ward-room  on 
election  day  from  nine  till  two  o'clock,  and  from  three  o'clock 
until  the  close  of  the  polls.  He  distributed  Democratic  tickets. 
He  saw  the  warden  take  a  pencil  from  behind  his  ear  and  mark  on 
a  ballot.  In  reply  to  an  inquiry  from  the  witness  as  to  what  he 
was  doing,  the  warden  came  to  the  rail  and  said  he  was  marking 
the  number  of  tickets.  The  warden  took  a  pile  of  tickets  from  the 
table,  and  showed  the  witness  that  he  had  marked  figures  on  the 
corner  of  a  ticket.  There  were  some  tickets  lying  on  the  floor 
inside  the  rail,  one  of  the  number,  at  least,  being  a  greenback 
ticket.  Mr.  Hall,  one  of  the  inspectors,  said  they  did  not  come 
from  the  ballot-boxes.  Mr.  Tallon  called  the  attention  of  Daniel 
11.  Gill  to  the  warden,  after  having  heard  some  talk  about  the 
way  he  was  using  his  pencil,  and  asked  him  to  watch  the  warden. 
Tickets  with  Risteen's  name  scratched  off  might  have  been  put 
into  the  ballot-boxes. 

Daniel  H.  Gill  was  in  the  ward-room  at  different  times  during 
the  day.  His  attention  was  called  to  the  warden  by  Mr.  Tallon, 
who  wanted  him  to  see  what  the  warden  was  doing  with  his  pen- 
cil. He  approached  as  near  as  he  could  to  the  warden's  table,  and 
saw  the  warden  marking  on  Democratic  tickets.  Saw  him  mark 
on  about  four  tickets.  Judged  it  was  a  straight  mark  from  the 
movement  of  the  pencil.  It  was  made  about  the  centre  of  the 
ticket.  Didn't  see  the  warden  mark  on  any  except  Democratic 
tickets.  The  witness  didn't  see  any  tickets  with  Risteen's  name 
scratched  off  with  a  pencil  before  they  were  put  into  the  ballot- 
boxes. 

Michael  Doherty  testified  that  he  was  present  at  the  election 
most  of  the  day.  He  had  charge  of  the  distribution  of  the  Dem- 
ocratic tickets.  A  man  spoke  to  him  about  the  actions  of  the 
warden,  and  suggested  that  he  should  be  watched.  Saw  him  run- 
ning over  the  tickets,  apparently  counting  them,  and  drawing  his 
pencil  across  them.  He  didn't  know  which  end  of  the  pencil  the 
warden  used  on  the  ballots.  He  offered  the  warden  ten  dollars, 
and  afterwards  twenty  dollars,  for  the  use  of  his  pencil  during  tha 
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day.  He  would  not  like  to  have  the  warden  count  his  ballots,  if 
he  was  up  for  any  office. 

The  ward  officers  who  served  in  "Ward  10,  on  the  last  election 
day,  were  called  by  the  respondents,  and  testified  iu  substance  as 
follows  :  — ■ 

Andrew  J.  Hall,  inspector,  stated  that  he  did  not  see  anything 
out  of  the  way  in  the  proceedings  of  any  ward  officer  on  that  day. 
He  had  a  vague  impression  that  some  one  spoke  to  him  about  bal- 
lots being  on  the  floor.  The  ballots  did  not  come  out  of  the  boxes. 
He  did  not  know  that  any  ballot  was  torn  up;  didn't  remember 
seeing  any  tickets  with  Risteen's  name  struck  off  by  a  pencil.  He 
thought  he  should  have  seen  the  warden  if  he  had  crossed  out 
names  on  the  ballots  while  they  were  on  the  table. 

Abraham  G.  Wynian,  clerk  of  the  ward,  stated  that  he  had 
acted  in  the  capacity  of  clerk  and  inspector  eight  or  ten  times. 
At  the  last  election  in  Ward  10,  the  warden  and  one  inspector  did 
the  counting.  The  warden  went  over  the  ballots  first,  and  put  the 
number  in  each  package  on  the  first  ticket.  When  additional  votes 
of  the  same  kind  came  in,  the  warden  would  draw  his  pencil  across 
the  first  number  placed  on  the  ballot  and  put  on  the  corrected 
number.  After  the  ballots  had  been  counted  by  the  warden,  they 
were  passed  over  to  Mr.  Hopkins,  who  verified  the  count  and  called 
off  the  numbers  to  the  clerk,  who  kept  a  debtor  and  credit  account 
with  the  several  candidates.  Risteen  received  49  credits  and  89 
debits  on  scratched  tickets.  Brackett  received  57  credits  and  50 
debits  by  the  scratching.  Mr.  Hall  assisted  the  warden  at  times 
in  arranging  the  ballots  taken  from  the  boxes.  The  clerk  saw 
nothing  on  the  part  of  the  other  ward  officers  that  was  not  in  ac- 
cordance with  propriety.  He  might  have  seen  three  or  four  tickets 
during  the  day  with  Risteen's  name  scratched  off  with  a  pencil 
and  no  name  substituted.  One  ballot  was  torn  up,  as  two  were 
found  stuck  together  in  such  a  manner  as  to  make  it  appear  that 
they  were  thrown  together.  They  were  both  clean  tickets.  The 
warden,  after  consulting  Mr.  Hopkins  and  the  clerk,  decided  that 
one  of  them  should  be  destroyed.  It  was  not  destroyed  until 
those  officers  were  consulted.  The  witness  could  not  tell  whether 
the  ballot  destroyed  was  Republican,  Democratic,  or  Mercantile  Hall. 
His  seat  was  so  near  the  warden  during  the  day  that  he  could  touch 
him.     There  were  no  loose  ballots  on  the  floor. 

Samuel  B.  Hopkins,  one  of  the  inspectors  of  the  ward,  spent  the 
time  almost  wholly  on  the  day  in  question  in  counting  ballots  and 
giving  the  result  to  the  clerk.  He  sat  beside  the  warden  all  day, 
and  saw  nothing  that  appeared  to  be  suspicious  on  the  part  of  that 
officer.  He  was  knowing  to  the  destruction  of  a  ballot.  Two  were 
found  stuck  together,  and  the  warden,  the  clerk,  and  witness 
decided  that  they  must  have  been  thrown  together,  and  one  was 
accordingly  destroyed.  Did  not  see  any  loose  ballots  on  the  floor. 
It  was  a  common  occurrence  to  find  names  struck  off  the  ballots  and 
none  inserted.  It  was  not  confined  to  Mr.  Risteen's  name.  Saw 
some  ballots  with  a  single  pencil-mark  across  Risteen's  name  ; 
others  had  several  marks.  There  might  have  been  six  and  there 
■"light  have  been  twelve  such  ballots,  —  that  is,  with  Risteen's  name 
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scratched  off  and  uo  name  substituted.  He  did  not  see  anything 
improper  on  the  part  of  any  of  the  ward  officers  on  that  day  ;  if  he 
had  he  should  have  reported  it.  The  ballots  were  counted  very  care- 
fully, and  to  the  best  of  his  knowledge  and  belief  they  were  cor- 
rectly counted. 

A.  G.  Greeley,  one  of  the  inspectors,  was  engaged  most  of  the 
time  during  the  day  in  checking  names.  He  saw  nothing  that 
would  lead  him  to  suppose  that  there  was  anything  wrong  in  the 
proceedings  of  the  other  ward  officers.  The  tickets  were  pasted 
and  scratched  to  an  unusual  extent.  Some  names  of  Councilmen 
were  scratched  off  and  none  substituted.  He  thought  there  were 
instances  in  the  cas^  of  every  Councilman  where  names  were 
stricken  off  and  none  substituted. 

Charles  A.  Hackett,  one  of  the  inspectors,  saw  nothing  in  the 
conduct  of  any  of  the  other  ward  officers  on  that  day  that  was  not  in 
accordance  with  their  oath  of  office.  There  was  more  scratching  on 
that  day  than  he  ever  saw  before.  He  saw  quite  a  number  of  bal- 
lots with  names  erased  and  none  substituted  ;  quite  a  number  with 
Risteen's  name  stricken  off ;  saw  them  after  they  were  taken  from 
the  box  and  before  they  had  been  counted  by  the  warden.  He 
could  not  say,  positively,  whether  or  not  they  had  been  in  the 
warden's  hands  before  he  saw  them.  He  saw  them  as  he  was  en- 
gaged in  straightening  out  the  ballots  on  the  table  after  they  had 
been  taken  from  the  box.  Thinks  he  also  saw  some  ballots  with 
Rowe's  name  stricken  off  and  none  substituted. 

Frederick  G.  Pope,  the  warden,  received  the  ballots  from  the 
boxes  and  counted  them.  As  the  different  tickets  were  brought  to 
his  table  from  the  several  boxes  he  arranged  and  counted  them, 
marking  the  number,  with  his  pencil,  on  the  top  ballot  in  each 
package.  As  new  ballots  were  received  he  added  them  to  the 
packages  before  him  and  corrected  the  number,  drawing  his  pencil 
through  the  old  numbers.  He  remembered  several  instances  where 
names  were  erased  and  uo  other  names  substituted.  He  remem- 
bered destroying  one  ticket.  Two  were  found  stuck  together,  not 
by  any  substance,  but  pressed  together  as  when  taken  from  the 
original  package.  He  called  the  attention  of  Mr.  Wyman  and 
Mr.  Hopkins  to  them,  and  it  was  decided  to  destroy  one  and  count 
one.  He  tore  up  one  and  threw  the  pieces  on  the  floor.  They 
were  both  clean  tickets.  He  didn't  know  whether  they  were  Demo- 
cratic or  Republican,  lie  did  not  scratch  Mr.  Risteen's  name  or  any 
other  man's  mime,  that  day,  on  any  ticket,  except  the  one  lie  cast 
himself.  He  voted  the  in  lependent  ticket,  with  Newton  Talbot's 
name  at  the  head.  Risteen's  name  was  not  printed  on  that  ticket. 
In  keeping  his  accounts  he  used  the  pencil  furnished  by  the  city  to 
the  ward  officers.  Thought  lie  remembered  seeing  ballots  with  Ris- 
teen's name  stricken  off  and  no  other  name  substituted.  Knew 
Risteen  before  the  election,  and  was  a  friend  of  his.  At  Risteen's 
request,  he  (the  witness)  furnished  him  some  Republican  tickets  be- 
fore the  election,  with  the  understanding  that  he  would  not  erase 
Mr.  Brackett's  name  from  them.  Mr.  Doherty  offered  him  from  five 
to  twenty  dollars  for  his  pencil  at  <>ue  time  during  the  day;  but  he 
knew  it  was   only  iu  joke.     He  went  out  and  took  a  drink  with 
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Doherty  afterwards.  If  he  had  been  so  disposed  he  thought  he 
could  have  erased  names  from  the  ballots  without  being  discovered 
by  the  other  ward  officers  or  the  voters.  The  loose  ballots  on  the 
floor  were  those  procured  in  the  morning  for  the  purpose  of  taking 
the  names  of  candidates  ;  and  they  were  all  marked  null  or  void. 

No  further  evidence  was  offered  ;  and  with  a  brief  statement 
from  Mr.  Brackett,  whose  seat  is  contested,  and  an  argument  by 
J.  F.  Pickering,  Esq.,  for  the  petitioners,  the  hearing  was  closed. 

It  appeared  to  a  majority  of  the  committee  that  the  question  of 
fraud  was  to  be  determined  mainly  by  the  appearance  of  the  pencil- 
marks  on  the  ballots,  from  which  Mr  Risteen's  name  had  been  erased. 
The  original  ballots  were,  therefore,  procured  from  the  City  Clerk 
and  submitted  to  a  careful  scrutiny.  There  are  twenty-four  ballots 
on  which  the  pencil-marks  are  peculiar,  and  the  committee  are 
unanimous  in  the  opinion  that  those  marks  are  made  by  one  man. 
On  twenty-two  of  the  ballots  Risteen's  name  is  wholly  or  partially 
erased  by  a  single  stroke  of  the  pencil.  On  many  of  these  ballots 
the  printed  names  of  other  candidates  are  erased,  and  other  names 
printed  or  pasted  on,  evidently  the  work  of  individual  voters  using 
different  pencils,  and  before  Risteen's  name  was  erased  in  this 
peculiar  manner.  In  order  that  this  peculiarity  may  be  fully  un- 
derstood, the  ballots  are  submitted  to  the  Council  as  a  part  of  this 
report. 

It  would  have  been  hardly  possible  for  Mr.  Risteen's  name  to 
have  been  so  systematically  scratched  by  one  person  in  the  ward- 
room before  the  ballots  were  deposited,  without  the  fact  coming  to 
the  knowledge  of  Mr.  Risteen  and  his  friends,  who  were  on  the 
alert  in  the  immediate  vicinity  of  the  ballot-boxes  during  the  day. 
The  ballots  themselves  show  that  the  erasure  was  made  after  the 
individual  voters  had  prepared  the  tickets  to  suit  themselves  ;  and, 
if  the  erasure  was  made  before  the  tickets  were  deposited  in  the 
boxes,  it  must  have  been  done  by  some  person  near  the  ballot- 
boxes,  who  took  the  tickets  from  the  bauds  of  the  voters  and  erased 
a  name  to  suit  himself.  If  there  had  been  such  a  person,  why  has 
he  not  come  forward,  or  been  brought  forward,  to  testify  to  the 
fact?  Or  why  has  not  some  one  of  the  twenty-four  electors  who 
had  his  ticket  manipulated  by  this  unknown  individual  been  willing 
to  give  information  upon  that  point?  On  the  other  hand,  the  sus- 
picions of  at  least  five  persons  in  the  ward-room,  as  to  the  manner 
in  which  the  warden  was  using  his  pencil,  are  satisfactorily  ac- 
counted for  by  the  actual  marks  found  on  the  ballots 

There  is  another  point  deserving  of  some  attention,  namely,  the 
destruction  of  a  ballot  by  the  warden,  with  the  concurrence  of  two 
other  ward  officers.  Doubtless  the  officers  who  concurred  iu  this 
act  of  destroying  one  of  two  ballots  that  they  supposed  had  been 
cast  together,  were  actuated  by  proper  motives,  and  thought  they 
were  exercising  a  discretion  vested  in  them  by  the  statutes.  Al- 
though it  was  proper  for  them  to  determine  whether  they  would 
include  one  or  both  of  the  ballots  in  their  returns,  it  was  clearly 
improper  for  them  to  destroy  any  ballot  after  it  had  been  deposited 
in  the  box.  The  two  ballots  should  have  been  enclosed  in  an  en- 
velope, a  statement  of  the  decision  in  relation  to  them  written  on 
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the  back  of  the  envelope,  and  deposited  in  the  sealed  box  sent  to 
the  City  Clerk. 

The  committee  are  aware  that  it  is  not  an  uncommon  thing  for 
ward  officers  to  destroy  ballots  under  similar  circumstances,  and 
they  take  this  opportunity  of  calling  attention  to  the  danger  which 
such  a  practice  involves  when  exercised  by  inexperienced  or  un- 
scrupulous persons. 

In  view  of  all  the  evidence  a  majority  of  the  committee  are  of 
the  opinion  that  the  charge  of  fraud  in  the  election  of  Councilmen 
in  Ward  10,  at  the  last  municipal  election,  has  been  proved.  The 
erasure  of  Mr.  Risteen's  name  in  such  a  peculiar  manner  on  such 
a  large  number  of  ballots  can  only  be  accounted  for  after  the  bal- 
lots were  deposited  in  the  boxes.  The  evidence  is,  to  a  certain 
extent,  circumstantial,  but  it  is  complete. 

In  the  first  examination  of  the  ballots,  when  they  were  recounted 
upon  the  petition  of  Mr.  Brackett  and  others,  the  members  of  the 
committee  had  their  attention  attracted  to  these  peculiar  pencil- 
marks  ;  but  the  question  of  fraud  had  not  been  raised,  and  the 
only  question  was  upon  the  whole  number  of  ballots  thrown  for  the 
different  candidates.  It  appeared  from  that  recount  that  Mr. 
Brackett  had  one  more  vote  than  Mr.  Risteen,  and  upon  that  find- 
ing Mr.  Brackett  was  declared  to  have  been  duly  elected. 

The  charge  of  fraud  having  been  substantiated  in  the  manner 
described,  that  is.  by  the  erasure  of  Mr.  Risteen's  name  on  a  cer- 
tain number  of  ballots  after  they  had  been  deposited  in  the  boxes, 
it  is  clear  that  the  seat  belongs  to  Mr.  Risteen  ;  and  the  passage  of 
the  accompanying  preamble  and  resolution  is,  therefore,  respect- 
fully recommended. 

It  should  be  stated  that  Mr.  Emery,  a  member  of  this  committee 
from  Ward  10,  has  not  acted  with  the  committee  in  this  investiga- 
tion. 

Whereas,  It  appears  that  the  name  of  Frederick  S.  Risteen,  as  a  candidate 
for  the  Common  Council,  was  erased  from  a  number  of  ballots  at  the  last 
municipal  election  in  Ward  10,  after  said  ballots  were  deposited  in  the  ballot- 
boxes  by  the  electors  in  said  ward;  and,  whereas,  it  appears  that,  if  the  name 
of  said  Risteen  is  counted  upon  said  ballots,  he  would  be  entitled  to  the  seat 
in  the  Common  Council  now  occupied  by  J.  Q.  A.  Brackett; 

Resolved,  That  Frederick  S.  Risteen  is  entitled  to  the  seat  in  this  Board 
now  occupied  by  J.  Q.  A.  Brackett. 

Mr.  Page,  of  the  committee,  presented  the  following  in  dis- 
sent :  — 

The  undersigned,  a  member  of  the  Committee  on  Elections, 
respectfully  dissents  from  the  conclusions  arrived  at  by  the  major- 
ity, on  the  charge  of  fraud  in  the  recent  municipal  election  in 
Ward  10,  and  begs  leave  to  state  briefly  his  reasons  therefor. 

The  majority  of  the  committee  find  that  the  warden,  the  pre- 
siding officer  at  the  election,  fraudulently  erased  the  name  of 
Frederick  8.  Risteen  from  a  considerable  number  of  ballots  after 
they  had  been  deposited  in  the  ballot-boxes  by  the  electors  ;  and 
that  he  did  this  criminal  act  in  the  presence  of  a  large  number  of 
persons  who  were  watching  all  his  movements,  with  an  inspector 
sitting  beside  him  during  the  whole  lime,  and  a  clerk  opposite  to 
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him  and  near  enough  to  touch  him.  What  is  the  evidence  on 
which  such  a  grave  charge  is  sustained?  Separated  from  the  mass 
of  irrelevant  matter  by  which  it  has  been  surrounded,  the  material 
evidence  may  be  slated  in  a  very  few  words. 

Several  vote-distributers,  interested  in  the  election  of  Mr.  Ris- 
teen,  observed  the  warden  marking  with  a  pencil  on  the  ballots. 
Although  they  were  not  in  a  position  to  see  clearly  what  he  was 
doing,  he  appeared  to  them  to  be  drawing  his  pencil  across  the 
face  of  some  of  the  ballots,  instead  of  making  figures  on  them. 
None  of  them  saw  him  erase  any  name  ;  one  of  them  didn't  know 
which  end  of  the  pencil  he  drew  across  the  ballots  ;  and  the  por- 
tion of  the  ballot  over  which  the  pencil  passed  could  not  be 
definitely  fixed  by  any  one  of  thorn. 

No  weight  should  be  attached  to  the  fact  that  more  than  one 
person  thought  the  movements  of  the  warden's  pencil  suspicious, 
because  it  would  appear  that  the  suspicions  all  emanated  from  one 
person. 

The  fact  that  these  suspicions  were  not  acted  upon  sooner  shows 
that  they  were  not  seriously  entertained  at  the  time.  Mr.  Ris- 
teen's  seat  was  contested  ;  the  ballots  were  recounted ;  Mr.  Brack - 
ett  was  found  to  be  entitled  to  the  seat  given  by  the  returns  of 
the  ward  officers  to  Mr.  Risteen  ;  and  the  Common  Council  gave 
the  seat  to  Mr.  Brackett,  and  it  was  not  until  a  week  after 
the  whole  question  had  been  passed  upon  that  the  suspicions 
entertained  on  election-day  were  brought  to  the  attention  of  the 
government. 

A  good  deal  of  stress  is  laid  upon  the  peculiarity  of  the  marks 
found  on  a  certain  number  of  ballots  returned  to  the  City  Hall, 
and  submitted  as  a  part  of  the  majority  report.  There  is  nothing 
unusual,  or  deserving  of  special  consideration,  in  the  fact  that  the 
names  of  certain  candidates  are  erased  and  no  other  names  substi- 
tuted. Any  one  familiar  with  the  proceedings  of  voters,  and  vote- 
distributers,  on  closely  contested  elections,  knows  that  there  is  no 
limit  to  the  variety  of  ways  in  which  tickets  are  scratched  for 
the  purpose  of  securing  particular  results.  Admitting  that  all 
these  ballots  —  twenty-four  in  number — were  marked  b^y  one  per- 
son, it  proves  nothing  that  those  interested  in  the  election  of  Mr. 
Risteen  did  not  see  any  such  person  marking  the  ballots  before 
they  were  deposited.  The  peculiarity  of  the  marks  can  be  readily 
accounted  for  on  the  supposition  that  some  individual,  interested 
in  securing  either  the  election  of  Mr.  McNutt,  Mr.  Rowe,  or  Mr. 
Brackett,  who  were  known  to  be  running  close  to  Mr.  Risteen,  had 
taken  ballots  from  his  friends  as  they  approachsd  the  boxes,  and, 
with  their  assent,  hastily  erased  Mr.  Risteen's  name,  with  one 
stroke  of  the  pencil  and  handed  the  ballot  back  to  them.  In  order 
to  avoid  attention,  he  would  not  have  given  much  time  to  the  dif- 
ferent ballots  ;  and  this  accounts  for  the  peculiarity  of  the  single 
mark.  The  irregularity  of  the  mark  —  in  some  instances  covering 
the  full  name,  in  others  only  a  portion  of  the  name  —  can  be 
accounted  for  in  the  most  natural  way,  by  supposing  that  the  per- 
son who  did  the  marking  held  a  number  of  ballots  in  his  left  hand 
for  distribution ;  that  he  took  a  ballot  from  another  person,  and, 
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placing  it  upon  those  in  his  left  hand,  drew  his  pencil  across  the 
name  of  Risteen.  As  the  ballot  did  not  rest  on  a  hard  substauce 
it  was  liable  to  give  way  occasionally,  causing  the  pencil  to  make 
an  irregular  mark.  Had  the  ballots  been  lying  on  the  table  when 
the  mark  was  made,  the  character  of  the  mark  would  have  been 
entirely  different. 

All  the  other  circumstances  which  have  been  considered  sus- 
picious are  explained  in  the  fullest  manner  by  the  evidence  of  the 
ward  officers.  Two  experienced  ward  officers,  Mr.  Hopkins  and 
Mr.  Wyman,  who  are  entitled  to  full  confidence,  were  with  the 
warden  all  day.  They  saw  him  take  the  different  packages  of 
ballots,  and,  after  counting  the  number  in  each,  place  the  figures 
upon  the  top  ballot.  When  additional  ballots  of  the  same  kind 
were  received  the  first  number  was  crossed  out,  —  accounting  for 
the  movement  of  the  pencil  across  the  ballot,  —  and  the  corrected 
number  was  put  on.  The  presence  of  loose  ballots  on  the  floor,  if 
there  were  any,  is  satisfactorily  accounted  for.  The  other  ward 
officers  saw  more  or  less  of  the  warden  during  the  day,  and  saw 
nothing  in  the  smallest  degree  suspicious  on  his  part.  If  the 
warden  struck  the  names  from  ballots  at  different  times  during  the 
day  those  officers  who  sat  beside  him  all  the  time  would  certainly 
have  been  as  likel}7  to  see  the  act  as  persons  outside  the  rail. 
The  warden  himself  says,  on  his  oath,  that  he  did  not  erase  any 
name  from  any  ballot  on  that  election-day,  except  the  one  ballot 
that  he  himself  cast.  There  is  no  sufficient  motive  shown  on  the 
warden's  part  to  perform  such  a  criminal  act  as  he  has  been 
charged  with.  He  was  known  to  be  friendly  to  Mr.  Risteen,  and 
it  was  understood  that  he  was  rather  favorable  than  otherwise  to 
his  election. 

In  regard  to  the  destruction  of  a  ballot  by  the  warden,  with  the 
concurrence  of  two  of  the  ward  officers,  the  undersigned  fully 
concurs  in  the  comments  made  by  the  majority  of  the  committee. 
Undoubtedly  the  ward  officers  acted  as  they  did  in  this  case 
through  ignorance  of  their  duty.  However  that  may  be,  the  ballot 
has  been  destroyed,  and  the  only  question  is  whether  the  ward 
officers  had  reasonable  grounds  for  rejecting  one  ballot  and 
counting  the  other.  After  what  they  have  stated  it  is  not  pre- 
tended that  their  decision  would  have  been  reversed  if  both  ballots 
had  been  preserved  and  sent  to  the  City  Hall. 

It  appears,  from  this  review  of  the  testimony,  that  the  charge  of 
fraud  rests  almost  wholly  on  circumstantial  evidence,  and  that  the 
chain  of  evidence  by  which  it  is  sought  to  establish  the  charge  is 
very  defective.  All  the  suspicious  acts  of  the  warden  have  been 
accounted  for  in  the  most  natural  and  reasonable  way.  The 
marks  upon  the  ballots,  by  which  Risteen's  name  is  erased,  can 
be  readily  accounted  for  before  the  ballots  were  deposited ;  and 
as  to  the  peculiarity  of  those  marks,  it  is  hardly  possible  to  ac- 
count for  them  in  any  other  way  than  the  one  herein  suggested, 
namely,  that  the  ballot  was  held  in  the  hand  when  the  mark  was 
made  on  it.  That  the  person  who  made  these  marks,  and  the 
persons  who  voted  the  tickets,  have  failed  to  appear  and  give 
information  of  the  fact,  is  not  surprising.     They  have  not  been 
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sought  for  by  any  one  ;  and  no  evidence  has  been  presented  in 
support  of  the  charge  of  fraud,  which  would  make  it  the  duty  of 
those  persons  to  come  forward  voluntarily. 

It  appears  to  the  undersigned  that  the  petitioners  have  utterly 
failed  to  sustain  their  charges.  There  is  not  a  particle  of  testi- 
mony by  which  any  fraudulent  act  can  be  definitely  fixed  upon  the 
warden,  or  any  of  the  other  ward  officers,  or  any  person  whatever. 
The  law  presumes  that  every  man  is  innocent  until  he  is  proved  to 
be  guilty.  The  charge  against  the  warden  is  a  very  grave  one. 
Is  it  possible  for  anyone  to  say,  upon  the  evidence  here  p resented, 
that  it  has  been  proved  beyond  a  reasonable  doubt?  Has  there 
been  such  a  preponderance  of  evidence  in  support  of  the  charge 
as  would  sustain  it  for  a  moment  before  any  court  in  the  country? 
No  man's  life  or  reputation  would  be  safe  where  such  circum- 
stantial evidence,  as  has  been  offered  in  this  case,  was  accepted 
as  suflicient  to  secure  conviction. 

With  these  views  as  to  the  insufficiency  of  the  evidence  to 
sustain  the  allegations  of  fraud,  the  undersigned  would  respect- 
fully recommend  that  the  petitioners  have  leave  to  withdraw. 

The  report  of  the  committee  was  accepted,  and  the  resolution 
awarding  the  seat  to  Mr.  Risteen  was  passed,  Feb.  1, 1872.  Yeas, 
31  ;  nays,  29.     (C.  C  Records,  Vol.  XXXIII.,  p.  78.) 


[In  the  debate  on  this  question  it  was  strongly  urged,  in  favor 
of  the  report  of  the  disseuting  member  of  the  committee,  that  the 
proof  of  fraud  was  not  sufficiently  complete  to  warrant  the  con- 
clusions of  the  majority.  Ou  the  charges  made  in  the  report,  it 
was  alleged,  the  warden  would  be  declared  guilty  of  a  crime  which 
would  send  him  to  State  prison  if  sustained  in  the  courts  ;  and  it 
was  urged  that,  upon  evidence  only  circumstantial,  amounting  to 
reasonable  suspicion  only,  such  a  condemnation  of  a  sworn  officer 
of  election  was  unjust  and  improper.  It  was  also  urged  that  the 
burden  of  proof  was  upon  the  petitioners  to  show  that  the  suspi- 
cious circumstances  were  actually  fraudulent,  not  upon  the  warden 
to  defend  his  actions  against  suspicion.  The  arguments  in  support 
of  the  majority  report  were  confined  to  the  question  of  the  weight 
of  the  testimony  taken  as  conclusive  of  fraud.  A  resolution  de- 
claring that  the  evidence  was  insufficient  to  determine  satisfactorily 
the  question  of  fraud,  with  an  order  declaring  the  seat  vacant  and 
ordering  a  new  election,  was  rejected.] 
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1873. 

William  M.  Flanders  et  al.,  Petitioners. — Ward  5. 

Committee   on    Elections.  —  Messrs.    William    E.     Bicknell,     George   L. 
Burt,  Edward  J.  Holmes,  Edwin  H.   Woods,  William  G.  Train. 

Document  20 ;  February  6,  1873 ;  Report  by  the  committee. 
Opinion    by  John   P.  Healy,   City  Solicitor. 

Inhabitancy.  The  sitting  member,  having  a  domicile  in  Ward  5  in  1866,  removing 
with  his  family  to  the  town  of  Brookline  in  that  year,  returning  to  Ward  10  in  1872, 
meantime  paying  his  taxes  and  voting  as  a  resident  of  Ward  5,  acting  as  warden  of 
that  ward,  representing  that  district  in  the  General  Court,  and  serving  as  a  commis- 
sioner on  the  part  of  the  City  of  Boston  by  appointment  of  the  Mayor,  it  was  held 
that  these  facts  created  a  sufficient  presumption,  in  the  absence  of  evidence  to  the 
contrary,  that  the  member  retained  his  residence  in  said  ward. 

Same  — ■  Intention.  Removal  to  another  town,  with  no  definite  intention  to  return 
to  reside  in  the  city,  and  with  no  intention  to  leave  at  any  definite  time  the  town 
to  which  he  has  removed,  fixes  the  domicile  of  such  person  in  said  town. 

Domicile — Assessment  does  not  control.  A  person  passing  yearly  the  nights  of 
April  30  and  May  1  in  a  certain  ward,  for  the  purpose  of  being  assessed  for  his  taxes 
in  such  ward,  does  not  by  this  means  acquire  a  domicile  in  said  ward. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  William  M.  Flanders  and  others  representing  that  George  A. 
Shaw  was  not  a  resident  of  Ward  5  at  the  date  of  the  last  munici- 
pal election,  and  that  the  fact  of  his  non-residence  was  publicly 
known  lo  the  voters  of  said  ward  who  voted  for  him  at  said  elec- 
tion, having  notified,  met,  and  heard  the  parties,  with  their  evidence 
and  the  arguments  of  their  respective  counsel,  beg  leave  to  submit 
the  following  report :  — 

The  ground  of  the  petitioners'  objection  to  Mr.  Shaw's  occupying 
a  seat  in  the  Council  is,  that  he  was  not,  when  elected,  an  "  in- 
habitant" of  Ward  5,  as  required  by  the  City  Charter,  Sect.  20. 
On  this  question  witnesses  were  brought  forward  on  behalf  of  the 
petitioners  and  Mr.  fc>haw,  and  from  their  testimony  it  appears  as 
follows  :  — 

In  1866  Mr.  Shaw's  domicile  was  in  the  United  States  Hotel, 
in  Ward  5.     This  was  proved,  and  was  not  disputed. 

In  the  autumn  of  1866,  or  early  in  1867,  Mr.  Shaw  removed  with 
his  family,  consisting  of  his  wife,  his  son  and  daughter,  to  a  house 
in  Marion  street,  in  Brookline.  (See  testimony  of  Mr.  Lincoln,  Geo. 
F.  Homer,  Geo.  H.  Coolidge,  John  W.  Candler.) 

It  was  not  clearly  shown  to  whom  this  house  belonged,  but  it 
appeared  to  have  stood  in  the  name  of  Mr.  Shaw's  wife.  (See 
testimony  of  Mr.  Lincoln.) 

From  the  time  of  said  removal,  Mr.  Shaw  continued  to  live  in 
Marion  street  with  his  family  until  November,  1872.  (See  testi- 
mony of  Mr.  Lincoln.) 
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In  November,  1872,  Mr.  Shaw  removed  from  Brookline.  He 
afterwards  appears  boarding  in  Tremont  street,  in  Ward  10  or  11. 
The  house  in  Marion  street  was  sold.  (See  testimony  of  Mr. 
Lincoln,  T.  R.  Page,  Mr.  H.  Cooley.) 

Since  1868  Mr.  Shaw  has  returned  annually  to  the  hotel,  and 
has  there  passed  the  night  of  April  30  and  the  day  of  May  1, 
being  accompanied  in  1870,  1871,  and  1872  by  his  wife.  (See 
testimony  of  Henry  F.  Gill,  Amos  Barnes,  Charles  Herbert.) 

No  room  appears  to  have  been  kept  exclusively  for  him  in  the 
above  hotel,  since  his  removal  to  Brookline.  (See  testimony  of 
Henry  F.  Gill,  Charles  Herbert.) 

These  are  the  facts  relating  to  Mr.  Shaw's  actual  place  of  resi- 
dence since  his  removal  from  Ward  5  in  1866  and  1867. 

The  evidence  of  Mr.  Shaw's  intentions,  so  far  as  the  same  affect 
the  question  of  domicile,  is  as  follows  :  — 

Mr.  Shaw  has  continuously,  since  his  removal  from  Ward  5, 
declared  that  he  was  an  "inhabitant  of,"  or  that  his  "residence" 
was  in,  Ward  5,  and  that  he  intended  to  continue  an  inhabitant  or 
resident  of  said  ward.  (See  testimony  of  Mr.  Lincoln,  Geo.  II. 
Coolidge,  Dr.  D.  Thayer,  Dr.  H.  B.  Morrill,  John  M.  Maguire, 
Henry  F.  Gill,  A.  W.  Benton,  Horace  Smith,  Geo.  F.  Homer,  D. 
B.  Broadhead,  A.  Whittemore,  Amos  L.  Noyes,  T.  R.  Page,  Dr. 
N.  B.  Shurtleff,  Amos  Barnes,  Charles  Herbert.) 

And  he  has  accordingly  been  assessed  as  a  resident  in  Ward  5, 
from  1868  to  1872,  inclusive,  for  tax  on  poll  and  personal  properly. 
(See  certificate  of  Horace  Smith,  assessor,  and  testimony  of  J. 
M.  Maguire,  Thomas  Hill,  Horace  Smith.) 

One  witness  says  that  Mr.  Shaw  announced  to  him  his  intention 
to  return  to  reside  in  Ward  5.  (See  testimony  of  Geo.  F.  Homer, 
T.  R.  Page.) 

There  was  evidence  to  show  that  Mr.  Shaw  removed  to  Brook- 
line to  take  care  of  his  wife's  father  and  mother,  the  former  of 
whom  was  an  old  man  and  in  ill-health.  (See  testimony  of  Geo. 
F.  Homer,  D.  B.  Broadhead,  T.  Page.) 

Mr.  Shaw  has  voted  in  Ward  5  with  few  exceptions,  and  taken 
part  in  the  municipal  affairs  of  the  ward.  (See  testimony  of  A. 
L.  Noyes,  T.  R.  Page,  T.  J.  Callahan,  A.  M.  McPhail,  E.  F. 
Maynard. ) 

And  he  has  been  on  the  register  of  voters  in  Boston  for  the  last 
ten  years.  (See  testimony  of  Mr.  McCleary,  City  Clerk;  Dr.  H. 
B   Morrill,  E.  F.  Maynard,  John  D.  Driscoll.) 

Mr.  Shaw  has  never  voted  in  Brookline  nor  taken  part  in  mu- 
nicipal affairs  there,  but  has  disclaimed  all  right  so  to  do,  on  the 
ground  that  he  was  an  inhabitant  of  Boston.  (See  testimony  of 
Mr.  Lincoln,  John  W.  Candler,  Geo.  F.  Homer,  D.  B.  Broadhead.) 

And  he  has  paid  no  poll  nor  personal  property  tax  in  Brook- 
line. (See  Assessors'  books  for  1869-1872,  and  Treasurer's  re- 
port;  also  testimony  of  A.  W.  Benton.) 

Since  1866  Mr.  Shaw  has  held  office  as  an  inhabitant  of  Ward 
5,  having  acted  as  warden  pro  tem.  in  June,  1869,  and  as  Represent- 
ative to  the  General  Court  in  1872.  In  1869  he  was  appointed  a 
commissioner  on  the  part  of  Boston  on  the  annexation  of  Dorchester, 
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by  Mayor  Shurtleff.  (See  testimony  of  J.  M.  Maguire,  A.  W. 
Benton.) 

When  elected  a  director  of  the  Western  Railway,  on  the  part  of  the 
State,  in  1867,  the  ballots  were  printed,  "  Geo.  A.  Shaw,  of  Brook- 
line,"  as  appeared  by  the  Journal  of  the  House,  March  6,  1867. 
But  in  the  Manual  of  the  Legislature,  published  in  1868,  he  is 
entered  as  Geo.  A.  Shaw,  of  Boston.  It  in  no  way  appears  that 
the  above-mentioned  ballots  were  printed  by  Mr.  Shaw  or  under 
his  direction,  or  that  he  authorized  the  said  descriptive  words, 
"  of  Brookline."  (See  testimony  of  Dr.  D.  Thayer,  A.  M.  Mc- 
Phail.) 

These  are  the  facts  proved  in  the  case.  Certain  questions  of 
law  met  the  committee  on  the  threshold,  and  accordingly  a  letter 
was  addressed  to  the  City  Solicitor,  who  returned  the  following 
reply :  — 

Sir,  —  I  have  considered  the  questions  you  proposed  to  me,  and  my  answers 
to  them  are  as  follows  :  — 

Question  1.  —  If  Mr.  Shaw  had  a  legal  domicile  in  Ward  5,  in  Boston,  in 
1866,  and  in  that  year  removed  himself  and  his  family  to  Brookline,  and  there 
remained  until  November,  1872,  and  since  1866  had  no  house,  room,  or  other 
actual  place  of  abode  in  Ward  5,  was  his  domicile  in  Boston  necessarily  lost? 

Answer.  — Not  necessarily. 

Question  2.  —  If,  in  the  case  above  stated,  Mr.  Shaw  had  passed  yearly  the 
nights  of  April  30  and  May  1  in  Ward  5,  w«uld  this  fact  have  made  his  domi- 
cile necessarily-in  Ward  5? 

Answer.  — No.  I  regard  the  passing  of  these  nights  in  Ward  5  as  of  no 
significance  whatever.  He  might  as  well  have  selected  any  other  two 
nights  for  the  purpose,  or  passed  no  n  ights  in  that  ward. 

Question  3.  — If  Mr.  Shaw  were  living,  as  just  above  stated,  in  Brookline, 
would  a  declared  intention  to  continue  an  inhabitant  or  resident  of  Ward  5 
necessarily  be  equivalent  to  a  declared  intention  to  return  to  reside  in  Ward  5? 

Answer.  —  Not  necessarily.  If,  however,  he  understood  the  law,  he  could 
not  suppose  that  his  residence  could  be  retained  in  Ward  5  unless  his  inten- 
tion was  to  return  tliere. 

Question  4.  —  If  Mr.  Shaw  went  to  Brookline,  as  above  stated,  and  remained 
there  for  any  length  of  time,  with  no  definite  intention  to  return  to  reside  in 
Ward  5,  and  with  no  intention  to  leave  Brookline  at  any  definite  time,  would 
his  domicile  be  in  Boston,  or  would  it  be  in  Brookline? 

Answer.  —  In  Brookline. 

It  is  an  axiom  of  the  law  of  domicile  that  an  old  domicile  is  re- 
tained until  a  new  one  is  acquired  ;  and  that  to  acquire  a  new 
domicile  there  must  be  the  union  of  actual  residence  with  the 
intent  to  have  a  domicile  at  such  place  of  residence  ;  or  actual 
residence,  with  no  definite  intention  of  returning  to  the- old  place 
of  domicile,  and  no  intention  to  have  such  place  of  residence  at 
any  particular  time.  (See  Hallet  v.  Basket,  100  Mass.,  167; 
Sleeper  v.  Paige,  15  Gray,  349  ;  Whitney  v.  Sherburne,  12  All., 
Ill  ;  Fades  v.  Bunk,  Cont.  Elec  in  Cong.,  1834-1865,'  p.  87; 
Miller  v.  Thompson,  Ibid.,  p.  118.) 

In  the  opinion  of  the  committee,  then,  the  case  is  as  follows  : — 

Mr.  Shaw  was  domiciled  in  Ward  5  in  1866,  and  at  the  end  of 
that  year  moved  with  his  family  from  Ward  5  to  Brookline,  where 
he  remained  until  November,  1872. 

In  November,  1872,  Mr.  Shaw  moved  into  Ward  10,  in  Boston, 
and  has  since  remained  there  up  to  the  present  time. 
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Mr.  Shaw  has,  from  1866  up  to  the  present  time,  always  claimed 
and  exercised  the  rights,  and  he  has  been  subject  to  the  duties  and 
burdens  of  an  inhabitant  in  Ward  5  ;  and  he  has  represented  the 
ward  in  different  capacities  since  his  removal  to  Brookline  in 
^66.  As  to  Mr.  Shaw's  intentions,  as  affecting  his  domicile,  Mr. 
Shaw  has  always  professed  an  intention  to  continue  an  *•'  inhabitant " 
or  '■•resident"  in  Ward  5,  and  has  accompanied  his  declarations 
with  acts  he  deemed  necessary  to  give  such  declarations  validity 
for  the  purpose  of  retaining  his  domicile,  viz.,  passing  the  night 
of  April  30  in  Ward  5,  annually. 

The  committee  are  aware  that  declaring  an  intention  to  continue 
an  inhabitant  of  Ward  5,  and  an  intention  to  return  to  reside  in 
Ward  5,  are  not  necessarily  the  same  thing. 

Mr.  Shaw  might  have  thought  that  all  that  was  necessary  to  do 
to  retain  his  domicile  in  Ward  5  was  to  pass  the  night  of  April  30 
in  ihe  ward,  and  pay  his  taxes  there  ;  and,  thinking  so,  might  have 
said,  "  I  will  do  those  things,  and  can,  and  will,  thereby  retain  my 
domicile  in  Ward  5,  although  I  never  intend  to  return  to  reside  in 
Ward  5."  Having  done  such  acts  he  might  say,  "■  I  am  an  in- 
habitant of  Ward  5,"  when,  in  fact,  he  was  mistaken,  and  was  not. 

If  this  had  been  the  state  of  the  case  Mr.  Shaw  might  have  lost 
his  domicile  in  Ward  5.  The  committee  have  given  this  view  its  full 
weight,  but  do  not  think  the  case  was  as  last  supposed.  There  is  no 
testimony  to  show  that  Mr.  Shaw  has  not  always  had  a  definite  and 
clearly  defined  intention  to  return  to  reside  in  Ward  5,  or  an  inten- 
tion to  return  to  reside  there  at  a  definite  time.  The  testimony 
of  Mr.  Homer  is  that  Mr.  Shaw  has  distinctly  declared  such  an 
intention. 

Opposed  to  this  and  the  other  evidence  in  support  of  Mr.  Shaw's 
intention  to  return  to  reside  in  Ward  5  is  the  fact  that  he  has  not 
returned  to  reside  in  that  ward.  The  committee  are  of  the 
opinion  that  this  fact  is  not  sufficient  to  prove  an  intention  in 
Mr.  Shaw  not  to  return  to  reside  in  Ward  5.  (See  Hallet  v.  Bas- 
set, 100  Mass.,  167  ;  Bremer  v.  Bremer,  1  Dane,  192  ;  Collister  v. 
Hailey,  6  Gray,  517.) 

The  presumption  is,  that  Mr.  Shaw's  domicile  is  in  Ward  5,  in 
the  absence  of  evidence  to  the  contrary.  The  committee,  therefore, 
report  that,  in  their  opinion,  George  A.  Shaw  was  an  inhabitant 
of  Ward  5  at  the  date  of  the  last  municipal  election,  and  is  entitled 
to  a  seat  in  this  Council  as  a  member  from  Ward  5. 

The  report  of  the  committee  was  accepted,  Feb.  20,  1873. 
(C.  C.  Records,  Vol.  XXXIV.,  p.  123.) 


Briefs  of  counsel  in  the  case,  submitted  to  the  committee,  and 
presented  in  connection  with  the  report  of  testimony  in  Document 
20,  were  as  follows  :  — 

A.  A.  Ranney,  Counsel  for  Mr.  Shaw.  —  It  is  incumbent  on  the 
petitioners  to  show  that  Mr.  Shaw  was  not  an  inhabitant  of  Ward  5 
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on  the  day  of  his  election  to  the  Common  Council.  It  is  purely 
a  question  of  fact.  There  has  been  no  evidence  on  the  part 
of  the  petitioners  to  show  definitely  where  Mr.  Shaw's  residence 
was  on  the  10th  December,  1872.  It  is  shown  that,  in  November 
last,  he  had  left  Brookline  and  came  into  town.  It  is  shown  that 
he  had  an  actual  residence  up  to  1867  at  the  United  States  Hotel. 
That  being  his  domicile,  it  is  incumbent  on  the  petitioners  to  show 
that  he  had  changed  it.  He  must  have  one  domicile  ;  having  one, 
it  must  be  shown  that  he  has  acquired  another.  Where  a  man's 
residence  is  depends  very  much  on  his  intention.  He  has  a  right 
to  choose  where  his  home  shall  be.  Cited, — Jennison  v.  Hap- 
good,  10  Pick.,  77;  Sears  v.  Boston,  1  Met.,  251;  Fitchburg 
v.  Hiuchendon,  4  Cush.,  11)0;  Harvard  College  v.  Gore,  5  Pick., 
378;  Abington  v.  North  Bridgewater,  23  Pick.,  177;  Fiske  v. 
Chester,  8  Gray,  508;  Lyman  v.  Fiske,  17  Pick.,  264;  Blanck- 
ard  v.  Stearns,  8  Met.,  298;  U.  S.  Repts.,  7  Peters,  450;  the 
Petersham  Case,  Contested  Elections,  571. 

Having  a  fixed  residence  at  the  United  States  Hotel,  the  ques- 
tion is  whether  Mr.  Shaw  acquired  one  somewhere  else.  In  order 
to  acquire  a  residence  in  Brookline  he  must  not  only  go  there,  but 
go  there  with  the  intention  of  making  that  place  his  residence. 
The  intention  of  the  person  is  the  controlling  element  in  the  case. 
Mr.  Shaw,  by  his  statements  at  all  times,  under  oath  and  in  common 
conversation,  has  declared  his  intention  to  retain  his  residence  in 
Ward  5  ;  has  declared  that  he  was  only  temporarily  absent,  and 
that  he  intended  to  return  in  a  short  time.  The  husband's  resi- 
dence determines  that  of  the  wife,  not  the  wife's  that  of  the 
husband. 

M.  F.  Dickinson,  Jr.,  Counsel  for  Petitioners.  —  Section  20  of 
the  City  (.'barter  provides  that  the  qualified  voters  of  each  ward 
shall,  at  the  annual  election,  be  called  upon  to  give  in  their  votes 
for  four  able  and  discreet  men,  being  inhabitants  of  the  ward,  to 
be  members  of  the  Common  Council  for  the  ensuing  year.  The 
petitioners  contest  Mr.  Shaw's  right  to  his  seat  on  the  ground  that 
he  is  not  now,  and  has  not  been  for  a  number  of  years,  an  inhabi- 
tant of  Ward  5.  The  constitution  provides  that  every  person 
shall  be  considered  as  an  inhabitant  "for  the  purpose  of  electing 
and  being  elected  into  any  office  or  place  within  this  State,  in  that 
town,  district,  or  plantation  where  he  dwelleth  or  hath  his  home." 
The  man  is  an  inhabitant  of  the  place  where  he  has  his  home,  — 
that  is  the  common-sense  definition.  The  place  where  the  person 
generally  spends  his  nights  determines  his  residence.  If  Mr. 
Shaw  went  to  Brookline  with  the  general  intention  of  returning 
sometime  in  the  future,  he  could  not  retain  his  domicile  in  Ward  5. 
Harris  v.  Firth,  4  Cranch  C.  C,  710.  In  the  cases  of  Petersham 
(Contested  Elections,  571),  and  Sears  o.  Boston  (1  Met.,  251) 
there  was  a  fixed  intention  of  returning. 

A  man's  intention  is  not  always  to  be  determined  by  what  he 
sa3'S  ;  it  is  evidence,  but  it  is  not  conclusive.  Mr.  Shaw  has  had 
but  one  home,  one  residence,  one  place  of  abode,  for  the  last  five 
years,  and  that  is  Brookline.     Having  no  abode,  no  residence  in 
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Ward  5,  his  intention  to  reside  there  goes  for  nothing.  It  is  only 
in  doubtful  cases  that  intention  comes  in.  It  makes  no  difference 
whether  the  authorities  of  Brookline  taxed  him,  or  failed  to  tax 
him.  To  be  eligible  to  an  election  he  must  have  been  an  inhabi- 
tant of  Ward  5.  The  evidence  shows  he  was  not  an  inhabitant. 
Cited  (in  addition)  Holmes  v.  Green,  7  Gray,  299  ;  Ennis  v. 
Smith,  14  Howard,  401  ;  2d  vol.  Kent's  Commentaries  (11th 
ed.),  p.  431  ;  Report  of  Contested  Election  (J.  C.  Tucker)  in 
Ward  3.     Boston,  1863. 


[The  views  of  the  committee  were  opposed,  in  the  debate  upon 
the  report,  by  the  claim  that  when  a  person  removes  his  residence 
a  mere  naked  declaration  of  intent  to  return  is  not  sufficient  to 
determine  the  question  of  domicile.  In  support  of  this  position 
there  were  cited  the  cases  of  Holmes  v.  Greene,  of  Fall  River, 
Harvard  College  v.  Gore,  Whitney  v.  Town  of  Sherborn  (12  Al- 
len), Meeper  v.  Page  (15  Gray),  and  the  case  of  John  C.  Tucker, 
reported  ante.  In  support  of  the  committee's  report  it  was  main- 
tained that  the  declaration  of  intent  was  fully  sustained  by  evi- 
dence ;  and  cases  were  cited  of  West  Boylston  and  Sterling  (17 
Pickering),  Sears  v.  City  of  Boston,  Cochran  v.  City  of  Boston  (4 
Allen).] 


Charles  H.  Bush  v.  John  W.  Mahan  et  al.  —  Ward  5. 

January  9,  1873 ;  Report  by  William  E.  Bicknell,  Chairman. 

Fraudulent  Ballots — Recount  of  Votes.  A  number- of  ballots,  sufficient  to  affect 
the  result  of  the  election  if  the  name  of  the  contestant  appeared  upon  each,  having1 
been  thrown  out  by  the  ward  officers  and  not  counted  for  the  reason  that  they  were 
pressed  together  in  a  peculiar  manner  and  appeared  to  have  been  fraudulently  cast,  it 
was  held  that  the  ward  officers  acted  rightly  in  excluding  such  ballots,  and  they  were 
also  thrown  out  by  the  Committee  of  the  Common  Council  on  a  recount. 

On  petition  of  Theodore  Parsons  and  others,  claiming  the  elec- 
tion of  Charles  H.  Bush  in  the  place  of  one  of  the  members  re- 
turned from  Ward  5,  the  Standing  Committee  on  Elections  re- 
counted the  ballots  cast  at  said  election  ;  and  it  appeared  that  Mr. 
Bush  received  308  votes,  the  smallest  number  of  votes  received  by 
a  member  returned  being  314.     The  report  continues  :  — 

In  the  box  containing  the  ballots  there  was  a  sealed  envelope 
upon  which  was  written  the  words,  "  not  counted."  The  envelope 
was  found  to  contain  eleven  ballots,  pressed  together  in  a  peculiar 
manner,  and  bearing  the  appearance  of  having  been  fraudulently 
cast.  The  committee  are  of  the  opinion  that  the  ward  officers 
acted  rightly  in  excluding  these  ballots  from  the  returns,  and  they 
are  not  included  in  the  result  given  above. 

The  report  of  the  committee,  confirming  the  election  of  the  sit- 
ting member,  was  accepted,  Jan.  9,  1873.  (C.  C.  Records,  Vol. 
XXXIV.,  p.  14.) 
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1874. 
John  W.  Mahan  et  al.  v.  Richard  Jennings  et  al.  —  Ward  5. 

Committee  on  Elections. — Messrs.   Edwin  H.  Woods,  Michael  J.  Flat- 
ley,  William  C.  Burgess,  George  EL  Long,  Alexander  Beal. 

January  8,  1874;  Report  by  Edwin  H.  Woods,  Chairman. 

Fraudulent  Ballots.  On  a  recount  of  votes,  a  number  of  ballots  and  parts  of  bal- 
lots being'  found,  presenting  an  appearance  as  if  fraudulently  cast  and  thrown  out  by 
the  officers  of  election  as  illegal,  which,  if  counted,  would  show  the  contestant  to  have 
been  elected  in  place  of  the  sitting  member,  the  Council  took  no  action  toward  a  re- 
vision of  the  returns,  thus  confirming  the  action  of  the  officers  of  election  in  excluding 
the  suspected  ballots  from  the  count  of  votes. 

The  Standing  Committee  on  Elections  of  the  Common  Council, 
to  whom  were  referred  notices  from  John  W.  Mahan,  and  Rob't 
McCue,  contesting  the  right  of  Richard  Jennings  and  Michael  H. 
McCarty  to  occupy  their  seats  in  the  Common  Council  from  Ward 
5,  and  asking  for  a  recount  of  the  votes  cast  for  members  of  the 
Council  f'om  said  ward,  and  for  such  further  action  as  to  the 
legality  of  the  election  as  mny  be  deemed  appropriate  and  neces- 
sary ;  and  to  whom  was  also  referred  the  petitiou  of  W.  F.  Watson, 
asking  for  a  recount  of  the  votes  cast  for  Councilmen,  in  the  belief 
that  errors  were  made  in  the  count  by  the  ward  officers  ;  beg  leave 
to  submit  the  following  report :  — 

Although  the  petition  from  W.  F.  Watson  failed  to  specify  the 
ward  in  which  errors  were  alleged,  the  committee  were  able  to 
identify  it  with  Ward  5,  inasmuch  as  the  petitioner  was  a  candidate 
for  the  Council  from  that  ward,  and  had,  with  others,  served  a  notice 
on  the  City  Clerk,  immediately  after  the  election,  setting  forth  his 
belief  that  the  returns  were  incorrectly  made  by  the  ward  officers. 
As  the  two  contestants  also  asked  for  a  recount  of  all  the  votes 
cast  for  Councilmen,  the  committee  deemed  it  their  duty  to  waive 
any  defects  in  the  form  of  the  applications,  and  recount  all  the 
votes  as  requested. 

Upon  unsealing  the  box  containing  the  original  ballots  there  was 
found  a  small  bundle  consisting  of  several  envelopes  and  rolls 
containing  ballots  or  parts  of  ballots  which  had  evidently  not  been 
counted  by  the  ward  officers,  although  there  was  no  statement  to 
show  whether  they  had  or  had  not  been  counted.  All  the  ballots 
found  in  the  box,  except  those  contained  in  the  bundle,  were  then 
counted  with  the  following  result :  — 

Geo.  A.  Shaw  had 319 

Amos  L.  Noyes  " 280 

Michael  H.  McCarty       " 2(50 

Richard  Jennings  "  .......  254 
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John  W.  Mahan 

Wm.  AV.  Thain 

cc 

Rob'.t  McCue 

« 

James  Kelly 

<( 

Henry  N.   Stone 

(< 

Wm.  F.  Watson 

«< 

William  Heman 

cc 

W.  J.  Wilson 

(( 

.       15 

W.  G.  Baker 

(C 

Thorn.  Wallace 

«( 

John  Small,  jr. 

cc 

Thorn.  K.  Wallace 

cc 

The  ballots  contained  in  the  bundle  were  then  counted  with  the 
following  result :  — 


Michael  H.   McCarty 

had 

>           •           .          . 

26 

Richard  Jennings 

it 

.           .           . 

18 

John  W.  Mahan 

a 

... 

76 

W.  F.  Watson 

it 

... 

56 

Geo.  A.  Shaw 

" 

.           .           . 

17 

Rob't  McCue 

u 

„ 

.           .           • 

17 

James  Kelly 

c« 

. 

. 

9 

Amos  L.  Noyes 

cc 

. 

... 

4 

William  W.  Thain 

cc 

, 

... 

12 

One  package  contained  about  fifty  parts  of  ballots,  pressed 
together  into  a  very  small  compass,  bearing  only  the  names  of 
John  W.  Mahan  and  W.  F.  Watson  for  Councilmen.  In  another 
package  there  were  four  loose  pasters,  folded  up  in  a  piece  of  a 
ballot,  bearing  the  name  of  Richard  Jennings.  These  pasters  are 
not  included  in  the  foregoing  count ;  but  all  the  names  contained  on 
the  other  ballots  or  parts  of  ballots  are  given.  After  they  were 
counted  the  ballots  were  restored  as  nearly  as  possible  to  the  con- 
dition in  which  they  were  found. 

It  will  be  observed  that  by  the  recount  of  the  votes  which 
appear  to  have  been  properly  cast,  the  sitting  members  are  entitled 
to  their  seats.  If  the  votes  which  appear  to  have  been  illegally 
cast  are  counted,  John  W.  Mahan  has  a  larger  number  than  Rich- 
ard Jennings.  Under  these  circumstances  the  committee  have  not 
considered  it  proper  to  pursue  the  investigation  further,  and  send 
for  persons  and  papers,  without  instructions  from  the  Council. 
A  comparison  of  the  published  returns  of  the  ward  officers  with 
the  recount  by  the  committee  is  appended. 


Name. 

John  W.  Mahan 
Henry  N.  Stone 
Wm.  W.  Thain 
Amos  L.  Noyes 
Michael  H.  McCarty 
Rob't  McCue     . 
Richard  Jennings 
Geo.  A.   Shaw   . 
James  Kelly 
Wm.  F.  Watson 


Published 

Rec.  of  reg. 

Ballots  in 

returns. 

ballots. 

bundles. 

243 

233 

76 

38 

46 

178 

184 

12 

364 

280 

4 

252 

260 

26 

233 

235 

17 

252 

254 

18 

302 

319 

17 

116 

121 

9 

23 

19 

56 

WOODWARD    V.  LYNCH WARD 

13  —  1874. 

Ballots  in  bundles 

Wm.    Heman     ...... 

14 

W.  J.  Wilson 

15 

W.  G.  Baker 

15 

Thorn.  Wallace 

1 

John  Small,  jr. . 

12 

Thorn.  It.  Wallace 

2 
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The  report  of  the  committee  was  accepted  and  no  further  action 
was  taken.  (C.  C.  Record,  Vol.  XXXV.,  p.  15.) 


W.  Eliot  Woodward  v.  Martin  Lynoh.  —  Ward  13. 


January  8,  1874 ;  Report  by  Edwin  H.  Woods,  Chairman. 

On  petition  of  William  H.  Farrington  and  others,  alleging 
errors  in  the  return  of  votes  cast  for  members  of  the  Common 
Council  in  Ward  18,  the  Standing  Committee  on  Elections  re- 
ported, January  8,  1874,  that  a  careful  recount  of  the  original 
ballots  showed  that  W.  Eliot  Woodward  had  received  a  larger 
number  of  votes  than  Martin  Lynch,  who  was  returned  as  elected. 
A  resolution  was  thereupon  passed  declaring  Mr.  Woodward 
elected,  and  entitled  to  the  seat  held  by  Mr.  Lynch.  (C.  C. 
Records,  Vol.  XXXV.,  p.  19.) 
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1875. 

Thomas  Haney  v.  Patrick  Barry.  —  Ward  7. 

Committee    on    Elections. — Messrs.    Cyrus    A.    Page,  Augustus  Parker, 
Alexander  F.  Wadsworth,  John  N.  Devereux,  J.  Augustus  Felt. 

January  14,  1875 ;  Report  by  Cyrus  A.  Page,  Chairman. 

Variation  in  Names  on  Ballots.  On  a  recount  of  votes,  ballots  bearing  the  names 
"P.  Barry"  and  "T.  Haney "  were  counted  for  Patrick  Barry  and  Thomas 
Haney,  respectively ;  a  ballot  bearing  the  name  of  "  Haney  "  was  not  counted  for 
Thomas  Haney. 

A  recount  of  the  original  ballots  cast  in  Ward  5  having  been 
made  on  petition  of  Thomas'  Haney,  contesting  the  election  of 
Patrick  Barry,  the  committee  l-eported  the  following  result :  — 


Patrick  Barry  had 
P.  Barry  " 

Thomas  Haney  " 
T.  Haney  '' 

Haney  " 


348  votes. 
58      " 

395  " 
1  " 
1      " 


The  committee  found,  therefore,  that  the  whole  number  of  votes 
to  which  Patrick  Barry  was  entitled  was  406  ;  and  the  whole 
number  to  which  Thomas  Haney  was  entitled  was  396. 

On  the  committee's  recommendation  the  petitioner  was  given 
leave  to  withdraw.     (C.  C.  Records,  Vol.  XXXVI.,  p.  33.) 


Frederick  Shunk  v.  Nathan  S.  Wilbur.  —  Ward  13. 

January  7,  1875 ;  Report  by  Cyrus  A.  Page,  Chairman. 

Variation  in  Names  on  Ballots.  On  a  recount  of  votes,  ballots  bearing  the  name 
"Nathan  S.Wilber"  were  counted  for  Nathan  S.  Wilbur,  and  others  bearing  the 
name  "Frederick  Schunk"  were coiiDted  for  Frederick  Shunk;  a  ballot  bearing  the 
name  "Wilbur"  was  not  counted  for  Nathan  S.  Wilbur,  and  another  bearing  the 
name  "  Frank  Shunk  "  was  not  counted  for  Frederick  Shunk. 

On  a  recount  of  the  ballots  cast  in  Ward  13,  on  petition  of 
Frederick  Shunk,  contesting  the  seat  of  Nathan  S.  Wilbur,  it  ap- 
peared that — 


Nathan  S.  Wilbur  had 
Nathan  S.  Wilber 
Wilbur 

Frederick  Shunk 
Frederick  Schunk 
Frank  Schunk 


276  votes. 

74      " 

1      " 

265      " 

24      " 

1      " 
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The  committee  reported  that,  under  the  rules  which  govern  such 
cases,  the  ballots  cast  for  "  Nathan  S.  Wilber  "  should  be  counted 
for  Nathan  S.  Wilbur,  which  gives  him  a  total  of  350  ;  and  the 
ballots  casts  for  "  Frederick  Schunk"  should  be  counted  for 
Frederick  Shunk,  which  gives  him  a  total  of  289. 

The  report  of  the  committee,  affirming  the  title  of  Mr.  Wilbur 
to  his  seat,,  was  accepted.     (C.  C.  Records,  Vol.  XXXVI.,  p.  17.) 


Emery  D.  Leighton  v.  Frederick  Pease.  —  Ward  1. 

January  14,  1875 ;  Report  by  Cyrus  A.  Page,  Chairman. 

On  petition  of  Emery  D.  Leighton,  contesting  the  seat  of 
Frederick  Pease,  returned  as  a  member  of  the  Common  Council 
from  Ward  1,  a  recount  of  the  original  ballots  showed  that  the 
contestant  had  received  a  larger  number  of  votes  than  the  sitting 
member ;  and,  in  accordance  with  the  recommendation  of  the 
committee,  a  resolution  was  passed  declaring  Mr.  Leighton  en- 
titled to  the  seat.     (C.  C.  Records,  Vol.  XXXVI.,  p.  24.) 
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1876. 

John  T.  Casey  v.  George  A.  Shaw.  — Ward  12. 

Committee  on  Elections. — Messrs.  John  N.  Devereux,  J.  Augustus  Felt,  J. 
Wilder  Mat,  Charles  E.  Rice,  Phinehas  J.  Stone,  Jr. 

Document  16,  March  2,    1876;    Report  by   Messrs.    Devereux,  Rice,    and 
Stone;  Messrs.  May  and  Felt  dissenting. 

Opinion  by  John  P.  Healt,  City  Solicitor. 

Domicile  —  Intention  of  Inhabitancy.  The  sitting  member  being  assessed  for 
taxation  in  the  ward  from  which  he  was  returned,  voting  and  exercising  other  rights 
of  citizenship  in  said  ward,  it  was  held  that  these  facts  sustained  his  declaration  of 
intention  to  continue  his  domicile  in  said  ward,  and  determined  his  inhabitancy, 
although  his  apparent  residence,  and  that  of  his  family,  were  in  another  ward. 

Same.  In  order  to  acquire  a  residence  or  domicile  in  any  place,  a  person  must 
remove  into  that  place,  and  dwell  or  have  his  home  there,  with  the  intention  to  abide 
there  for  an  indefinite  time ;  the  facts  of  voting  and  paying  taxes  in  a  particular  ward 
are  not  conclusive  of  the  questiou  of  residence  or  domicile,  but  are  to  be  considered 
in  determining  the  question ;  a  man  can  have  no  political  residence  as  distinguished 
from  his  actual  residence,  and  can  vote  only  in  the  place  of  his  domicile  or  home. 

Same  —  Burden  of  Proof  The  sitting  member,  having  presented  the  usual 
evidence  of  his  election,  is  entitled  prima  facie  to  hold  his  seat,  and  whoever  under- 
takes to  procure  his  removal  therefrom  has  the  burden  upon  him  of  proving  ineligi- 
bility. ■ 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  John  T.  Casey,  representing  that  Geo.  A.  Shaw,  of  Ward  12, 
one  of  the  persons  declared  elect  el  to  your  body,  is  not  rightfully 
entitled  to  the  seat  which  he  now  holds,  for  the  reason  that  he  was 
not  at  the  time  of  his  election,  nor  since  the  first  day  of  May, 
1875,  a  qualified  voter,  or  inhabitant  of  said  Ward  12;  and 
further,  said  petitioner,  John  T.  Casey,  asks  that  the  seat  now 
held  unjustly  (as  he  alleges)  by  the  said  Shaw,  be  given  to  him  ; 
beg  leave  to  submit  the  following  report :  That  the}*  have  given 
this  subject  their  most  earnest  and  careful  consideration,  and 
sought  by  every  means  in  their  power  to  give  both  parties  a  fair 
and  impartial  hearing,  with  the  means  of  information  at  their  com- 
mand- Your  committee  are  deeply  sensible  of  the  importance  of 
this  subject, — the  proper  qualifications  of  a  citizen  who  presents 
himself  for  the  suffrages  of  his  constituents,  as  a  candidate  for 
public  office,  and  his  eligibility  thereto.  The  question  of  what 
constitutes  a  legal  voter  is  one  very  simple  and  comprehensive, 
and  is  plainly  set  forth  in  the  City  Charter,  Sect.  20,  page  10, 
viz. :  "  He  shall  be  an  inhabitant  of  the  ward  from  which  he  is 
elected,"  etc. 

The  sole  question  at  issue  before  your  committee  was  the  allega- 
tion of  the  petitioner,  John  T.  Casey,  that  Geo.  A.  Shaw  was  not 
an  inhabitant  of  Ward  12  at  the  time  of  his  election  ;  and  upon 
that  point  rests  this  whole  case.     To  exercise  the  rights  and  duties 


CASEY  V.  SHAW —  WARD    12 — 1876.  189 

of  citizenship  is  an  inherent  prerogative  of  every  man  who  attains 
the  age  of  twenty-one  years  (subject  to  well-known  restrictions), 
and  any  infringement  upon  that  right  is  subversive  of  the  just 
principles  that  underlie  our  peculiar  form  of  government,  viz.  : 
The  *l  sovereignty  of  the  people."  Every  citizen  has  the  unquali- 
fied right  of  selecting  his  domicile  for  himself,  and  no  man  or 
body  of  men  can  deprive  him  of  it ;  the  sole  right  to  decide  where 
he  may  hold,  control,  and  exercise  his  political  privileges,  free 
from  any  dictation  whatsoever.  The  mere  question  of  sleeping  or 
eating,  or  in  what  manner  his  personal  comfort  may  be  attained,  is 
a  subordinate  one,  and  one  with  which  your  committee  has  nothing 
to  do. 

The  great  problem  your  committee  sought  to  solve  was  :  "What 
is  George  A.  Shaw's  political  status?  In  what  ward  of  the  city  of 
Boston  did  he  "elect"  to  exercise  his  citizenship?  We  must 
accept  as  an  incontrovertible  fact,  that  one  of  the  qualifications  of 
citizenship  and  to  be  a  legal  voter  must  be  to  be  taxed.  This  is, 
of  itself,  prima-facie  evidence  of  his  being  a  qualified  voter.  That 
he  was  so  taxed  in  old  Ward  5,  from  1839  to  1875,  see  page  70 
of  evidence  before  your  committee,  and  the  sworn  testimony  of 
several  of  the  assessors  of  taxes,  on  pages  71,  72,  73,  74,  75. 

This  evidence  is,  of  itself,  sufficient  to  establish  the  fact  of  where 
Mr.  Shaw  should  exercise  his  political  rights,  viz.  :  the  ward  in 
which  he  was  taxed  and  enrolled  as  a  legal  voter.  This  point 
of  taxation  and  enrolment  was  fully  established  in  the  minds  of 
your  committee,  and  conceded  by  the  counsel  for  the  petitioner,  — 
seepage  Gl  of  Evidence.  Your  committee  therefore  must  conclude, 
that  if  taxation  and  enrolment  as  a  voter  are  necessary  qualifica- 
tions to  exercise  his  rights  as  a  citizen,  then  Mr.  Shaw  was  to  all 
intents  and  purposes  (within  the  meaning  of  the  law)  a  qualified 
voter,  and  eligible  to  any  office  within  the  gift  of  his  constituency 
in  Ward  12. 

The  next  question  to  consider  by  your  committee  was  the  law 
of  domicile,  or  "being  an  inhabitant."  The  law  of  domicile  is 
very  clearly  set  forth  in  23d  of  Pickering,  pages  176,  177,  viz. : 
1st,  That  every  person  must  have  a  domicile  somewhere  ;  and,  2d, 
That  a  man  can  have  only  one  domicile,  for  one  purpose,  at  one 
and  the  same  time,  and  that  he  must  retain  that  until  he  acquires 
another ;  and  that  domicile  or  habitancy,  for  the  purpose  of  exer- 
cising all  his  rights  as  a  citizen,  whatever  they  may  be  under  and 
within  such  habitancy.  In  5th  of  Metcalf,  pages  587,  588  and 
589,  this  question  is  treated  to  a  great  extent,  and  uses  this 
expressive  language :  That  if  a  man  describes  himself  as  of 
"  such  a  place,"  and  otherwise  manifests  his  intent  to  continue  his 
domicile  there,  these  are  all  circumstances  tending  to  prove  that 
his  domicile  is  not  changed. 

1st.  Woodbury  and  Minot  report  in  case  of  Burnham  vs. 
Rangeley,  pages  7,  8,  and  9,  affirming  a  man's  right  to  elect  where 
his  domicile  shall  be,  and  if  he  has  two  to  elect  in  which  one  he 
shall  exercise  his  right  of  citizenship  and  preserve  his  political 
right.  That  if  a  person  removes  from  one  place  to  another  with 
the   intention  of  remaining,  his   domicile  is  changed,  and  that  a 
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former  domicile  is  presumed  to  continue  until  he  dearly  fJiows  an- 
other. The  whole  question  of  domicile  is  usually  dependent  upon 
the  intent  of  the  party. 

Again,  Acts  and  Resolves,  1874,  Mass.  Legislature,  Chapter 
376,  Sect.  11  and  1  :  "  That  a  man  has  a  right  to  vote  where  he  is 
assessed,  or  liable  to  be  assessed."  Again,  in  House  Doc,  State 
of  Maine,  1849,  in  report  of  Committee  on  Elections,  in  case  of 
Smith  vs.  Carter.  This  was  a  case  of  much  importance,  involving 
the  right  of  Carter  to  retain  his  seat  in  the  House  of  Representa- 
tives, from  Portland,  against  the  remonstrance  of  Wendall  P. 
Smith  and  others.  This  remonstrance  was  upon  the  evidence  of 
Carter  not  having  a  residence  in  Portland,  his  family  living  in 
Bridgeton.  It  was  a  question  of  domicile.  The  report  of  said 
committee  is  very  elaborate,  and  cannot,  for  want  of  space,  be 
quoted  verbatim  here.  But  Mr.  Carter  was  sustained,  and  con- 
tinued to  hold  his  seat  in  the  House.  Again,  in  the  21st  Wallace 
reports,  U.S.  Supreme  Court,  in  Mitchell  vs.  U.S.,  where  Judge 
Swayne  held  that  a  domicile  once  acquired  is  presumed  to  continue 
until  it  is  shown  to  have  been  changed ,  also  change  cannot  be  made 
except  facto  et  animo,  both  are  alike  necessary,  page  353  of 
reports.  Many  other  authorities  could  be  quoted,  defining  the 
law  of  domicile,  but  your  committee  think  these  are  sufficient. 

This  is  precisely  Mr.  Shaw's  position.  He  had  distinctly  stated 
his  residence  to  be  in  Ward  5  or  12,  and  had  claimed  that  to  be  his 
domicile,  for  the  exercise  of  his  right  of  citizenship,  and  claimed  no 
other  ;  that  he  intended  to  continue  there.  He  had  so  continued, 
for  many  years,  to  perform  all  the  duties  of  citizenship  within  said 
ward,  and  had  been  elected  on  various  occasions  to  represent  his 
constituents  there  in  the  City  Government  as  a  member  of  the 
Common  Council,  no  question  being  raised  as  to  his  eligibility 
until  the  year  1873  ;  his  constituents  never  doubting,  in  their 
minds,  his  proper  qualifications  to  represent  them. 

In  1873,  January,  his  seat  was  contested.  See  report  of  same, 
City  Document  No.  20,  Petition  of  William  M.  Flanders  and  others, 
and  in  that  report,  pages  6  and  7,  is  the  City  Solicitor's  reply  to 
several  questions  propounded  by  the  Committee  on  Elections  of 
that  year.  The  result  of  that  hearing  was  the  favorable  report  of 
the  committee,  affirming  Mr.  Shaw's  right  to  his  seat. 

Your  committee  find  Mr.  Shaw's  status  the  same  now  as  then. 
Your  committee,  having  an  earnest  desire  to  act  justly  and  impar- 
tially in  this  matter,  sought  the  opinion  of  the  City  Solicitor  as  to 
the  law  of  domicile,  and  submitted  several  questions  to  him  for  his 
decision,  which  are  hereto  annexed. 

Your  committee  regret  that  almost  any  construction  that  is  con- 
venient can  be  put  upon  this  laiv ;  that  its  somewhat  ambiguous 
language  is  too  apt  to  mislead  the  most  intelligent  mind,  but  hope 
that  through  the  advantage  often  taken  of  its  laxity  as  it  now 
exists,  a  law  shall  be  framed,  that  will  be  clear  and  explicit,  and 
that  the  most  common  mind  can  understand  what  is  meant  by  resi- 
dence, domicile,  or  habiiancy. 

We  cannot  close  this  report  without  mentioning  one  fact  in  this 
law  of  domicile  which  has  become  notorious.     We  refer  to  many 
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of  our  public  men  who  reside  outside  the  jurisdiction  of  Boston 
and  still  continue  to  exercise  all  the  rights  of  citizenship  here,  and 
claim  to  be  residents  ;  very  many  of  the  employes  of  the  United 
States  government,  at  the  city  of  Washington,  have  a  home  there 
and  rarely  leave  there,  except  for  the  purpose  of  voting,  not  only 
here  in  Boston,  but  in  other  parts  of  our  Commonwealth.  And 
that  right  has  never  been  questioned. 

Therefore,  your  committee,  viewing  this  whole  subject  as  one 
somewhat  perplexing,  and  earnestly  desiring  to  cast  aside  any 
feeling  of  prejudice  or  bias,  striving  to  do  their  whole  duty  to  the 
city  and  to  the  parties,  as  well  as  to  themselves,  after  carefully  re- 
viewing the  evidence  as  presented,  do  not  hesitate  to  say  that 
George  A.  Shaw  is  entitled  to  hold  his  seat  as  a  member  of  the 
Common  Council  of  the  city  of  Boston,  from  Ward  12,  for  the  cur- 
rent municipal  year  ;  and  they  would  recommend  that  John  T. 
Casey  have  leave  to  withdraw. 

Messrs.  May  and  Felt,  of  the  committee,  presented  the  follow- 
ing in  dissent :  — 

The  undersigned,  while  concurring  with  the  majority  as  to  so 
much  of  their  report  as  recommends  that  the  petitioner  have  leave 
to  withdraw,  on  the  ground  that  the  evidence  presented  does  not 
appear  to  establish  his  claim,  And  themselves  unable  to  agree  with 
them  in  the  conclusion  to  which  they  have  arrived,  relative  to  the 
right  of  Mr.  George  A.  Shaw  to  a  seat  in  the  Council,  and  beg 
leave  to  state  briefly  their  reasons  therefor.  We  may  say  at  the 
outset  that  yre  do  not  think  it  worth  while  to  enter  upon  a  discus- 
sion of  the  several  cases  cited  by  the  majority  from  the  law 
reports  and  reports  of  contested  election  cases,  because,  as  to  the 
latter,  they  are  generally  so  influenced  by  political  considerations 
that  they  cannot  be  safely  followed  as  precedents  ;  and  as  to  the 
iormer,  there  are  none  having  such  a  similarity  of  facts  as  to  make 
them  reliable  tests  by  which  to  decide  the  present  case.  We  have 
been  able  nowhere  to  find  any  case  like  the  present.  In  all  the 
others,  without  exception,  we  believe,  the  party  claiming  residence, 
or  held  to  have  a  residence,  has,  in  some  sense,  lived,  dwelt, 
or  had  a  home  in  the  place  where  he  claimed,  or  was  held,  to  have 
a  residence.  But  in  no  sense,  upon  the  evidence,  can  Mr.  George 
A.  Shaw  be  said  to  have  lived,  dwelt,  or  had  a  home  in  Ward  12 
at  the  time  of,  or  for  a  year  prior  to,  his  election  to  the  Common 
Council;  on  the  contrary,  he  then  lived,  dwelt,  and  had  his  home 
in  Ward  24,  —  according  to  all  those  outward  and  visible  appear- 
ances which  tend  to  show  where  one's  dwelling  and  home  is,  — as 
fully  and  as  certainly  as  any  one  of  the  thousand  gentlemen  who 
live  in  that  ward,  but  do  business  in  Boston.  There  he  was  to  be 
found  daily  and  nightly,  and  there  only,  exercising  his  functions 
as  the  head  of  a  family,  enjoying  bis  fireside,  engaging  in  social 
intercourse  with  his  neighbors,  entertaining  his  friends,  and 
generally  doing  and  enjoying  all  those  acts  which  others  do  who 
go  home  after  the  day's  work  is  done  to  find  rest  and  relief  and 
recreation.  In  all  these  particulars  Mr.  Shaw  differs  in  no  l'espect 
from  the  thousands  of  others  who  spend  their  nights  at  home  in 
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the  outlying  wards  and  their  days  in  the  heart  of  the  city.  And 
there  cannot  be  the  slightest  pretence  that,  had  Mr.  Shaw  elected 
to  exercise  his  political  duties  and  rights,  as  his  son  did,  in  Ward 
24,  his  right  to  do  so  would  have  been  uncontested,  and  as  incon- 
testable as  the  right  of  any  gentleman  who  lives  in  that  ward,  but 
does  business  in  the  city  proper. 

If  Mr.  Shaw,  by  persuading  the  assessors  to  receive  his  tax,  and 
the  registrars  to  put  his  name  on  the  voting-list,  —  a  thing  which, 
according  to  the  evidence,  is  done  as  a  matter  of  course  upon 
request,  since  it  is  of  no  public  importance,  but  rather  a  matter  of 
private  convenience,  through  which  ward  his  money  reaches  the 
treasury,  or  his  vote  the  returning  officer,  —  can  nullify  all  the 
facts  which  go  to  fix  his  home  in  Ward  24,  and  destroy  his  actual 
residence  there,  —  for  he  can  have  no  residence  elsewhere,  —  and 
make  a  political  residence  in  another  ward;  then,  any  gentleman 
may  reside  in  one  ward  and  exercise  his  political  functions  in 
i.nother,  —  a  result  so  contrary  to  the  Massachusetts  idea  of  the 
relations  of  the  representative  to  his  constituents,  and  so  exactly 
adapted  to  the  encouragement  of  all  kinds  of  political  corruption 
and  adventure,  that  it  is  not  to  be  supposed  the  law  could  have 
contemplated  it  as  possible.  We  do  not  overlook  the  fact  that  it 
is  pretended  that  Mr.  Shaw  had  a  residence  at  142  Lincoln  street, 
Ward  12.  But  he  himself  does  not  say  that  that  was  his  home, 
or  the  place  where  he  dwelt  or  lived.  Indeed,  we  are  per- 
suaded that  he,  and  every  member  of  his  family,  would  repudiate 
with  indignation  the  insinuation  that  he  had  his  residence  there  in 
any  such  sense  as  that  he  had  his  home  there,  or  lived  or  dwelt 
there.  He  has  only  said,  "  I  want  to  make  my  residence  here. 
I  want  to  retain  my  residence  in  Ward  5."  "  You  understand, 
Mr.  Atwood,  that  I  want  it  to  be  understood  that  my  residence  is 
here.  There  is  going  to  be  a  division  of  the  wards"  ;  all  show- 
ing that  he  was  looking  to  a  residence  for  political  purposes  only. 
But  there  can  be  no  residence  for  political  purposes  where  there 
is  no  residence  for  other  actual,  home,  domestic,  purposes.  The 
supposition  which  Mr.  Shaw  has  seemed  to  entertain,  that  a  man 
may  have  one  residence  for  the  ordinary  purposes  of  a  home,  and 
another  for  political  purposes,  at  one  and  the  same  time,  is  utterly 
without  foundation  in  law  or  sound  policy.  We  refer  to  the 
opinions  of  the  City  Solicitor  in  this  case,  and  in  the  former  case 
against  the  same  member  (hereto  appended),  as  establishing  the 
doctrine,  and  affirm  that  no  decision  can  be  found  to  the  contrary. 
In  fact,  this  point  is  conceded  by  the  report  of  the  majority  in 
their  reference  to  the  case  from  the  23d  of  Pickering. 

Paying  a  tax  within  a  certain  time  is  necessary  to  constitute  a 
qualified  voter,  though  voting  is  not;  and  though  both  are  acts 
which  have  a  tendency  to  show  that  a  man  has  a  home,  or  dwelis 
in  the  place  where  he  votes  and  pays  his  tax,  they  do  not  constitute 
that  home  or  dwelling-place  ;  and  unless  these  facts  exist  in  coin- 
cidence with  the  other  facts  there  is  no  residence.  In  truth  the 
facts  of  paying  taxes  and  voting  are  of  comparatively  trifling 
significance,  —  in  this  case  especially  so.  "  We  make  the  assess- 
ment according  to  the  direction  of  the  party  assessed,"  says  Mr. 
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Wyman  (Ev.  p.  75).  "When  a  man  shows  his  tax-bill  we  enter 
his  name  as  a  matter  of  course,"  says  Mr.  Pearson  (Ev.  p.  58). 
Nobody  being  interested  to  dispute  or  contest,  as  there  would  be 
if  the  acts  were  done  in  separate  towns,  the  facts  themselves  are 
here  of  little  moment.  They  are,  at  the  best,  equivocal,  for  every  one 
knows  that  a  man  may  vote  where  he  has  no  right,  and  may  pay 
a  tax  where  he  is  under  no  legal  obligation  so  to  do  On  the  other 
hand,  the  fact  that  a  man  daily  and  nightly  lives  with  his  wife  and 
children,  in  a  dwelling-house  which  he  refers  to  as  his  own  and 
causes  to  be  repaired  at  his  expense,  which  he  calls  his  home, 
where  he  directs  his  mail  to  be  sent,  to  and  from  which  he  inter- 
changes visits  with  his  neighbors,  which  he  refers  to  in  the 
directory  as  his  place  of  residence,  whither  his  family  supplies 
are  sent,  and  which  his  neighbors  speak  of  and  point  out  as  his 
place  of  residence,  would  seem  to  be  facts  about  which  no  man 
could  mistake.  The  sleeping  a  single  night  at  142  Lincoln  street, 
if  he  slept  there  even  one  night,  prior  to  the  hearing,  which  is 
not  proved,  is  of  no  consequence  whatever.  (Opinion  of  City 
Solicitor.)  No  witness  knows  of  his  actual  residence  in  Ward  12, 
and  thei'e  are  many  who  know  that  he  did  actually  reside  in 
Ward  24. 

But  the  majority  of  the  committee  say  that  a  man  may  "  elect " 
where  he  will  "•exercise  his  citizenship,"  and  that  Mr.  Shaw 
"  claimed  that  [Ward  12]  to  be  his  domicile,. for  the  exercise  of  his 
rights  of  citizenship."  Certainly,  a  man  may  elect  where  he  will 
exercise  the  rights  and  duties  of  citizenship  ;  but  the  election  is 
of  no  moment  unless,  and  until,  he  actually  resides  in  the  place 
where  he  so  elects  to  exercise  his  rights.  He  cannot  elect  to  vote 
in  a  place  where  does  not  reside.  He  may  live  where  he  pleases  ; 
he  may  dwell  where  he  pleases  ;  he  may  have  his  home  where  he 
pleases  ;  he  may  reside  where  he  pleases ;  and  as  he  may  exercise 
his  political  rights  and  duties  where  he  lives,  dwells,  has  his  home 
or  residence,  in  that  sense  he  may  vote  where  he  pleases,  but  in 
no  other.  The  voting-place  does  not  determine  the  place  of  resi- 
dence, but  the  place  of  residence  does  determine  the  right  to  vote. 
The  fallacy  of  the  committee's  report  is  the  vague  notion  that  a 
man  may  reside  in  one  place  for  the  exercise  of  his  political  rights, 
and  in  another  place  for  all  other  purposes,  —  a  notion  which  not 
only  receives  no  countenance  from  the  law,  but  is  directly  in  the 
face  of  all  its  accepted  doctrines.  The  law  does  not  make  a 
residence  for  a  man,  where  he  in  fact  has  none  ;  it  only  finds 
where  it  is  when  there  is  one.  Such  a  doctrine  is,  moreover, 
fraught  with  the  most  mischievous  consequences  in  the  interest 
of  chicanery  and  fraud.  If  it  be  sound,  then  every  political 
adventurer  has  a  roving  commission  whereby  he  may  pick  up 
what  he  cannot  find  at  home  where  he  resides,  some  outlying  con- 
stituency, which,  by  fair  means  or  by  foul,  may  be  persuaded  to 
give  him  its  support,  —  a  practice  which  cannot  but  debauch  both 
the  representative  and  the  constituent;  and,  if  permitted,  would 
naturalize  amongst  us  that  most  pestiferous  of  political  evils,  a 
rotten  borough. 

We  have  said  that  other  contested  election   cases  found  in  the 
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reports,  from  the  dissimilarity  of  facts,  and  also  from  the  fact 
that  political  considerations  too  frequently  have  undue  influence 
in  determining  them,  do  not  ordinarily  afford  much  assistance. 
But,  fortunately,  there  is  a  case,  very  recently  decided,  which  is 
open  to  neither  of  these  objections.  We  refer  to  Jenkins  against 
!Shaw,  decided  at  the  present  session  of  the  Legislature  of  Massa- 
chusetts. The  state  of  parties  is  understood  to  be  such  that  there 
seems  to  be  no  political  exigency  which  required  an}7  decision 
other  than  upon  its  merits  ;  and  the  facts  were  exactly  the  same, 
except  that  in  that  case  a  residence  of  one  year  was  necessary  to 
make  Mr.  Shaw  eligible  as  a  representative,  while  in  the  present 
ease  a  residence  of  only  six  months  was  necessary.  But  this  dif- 
feience  is  unimportant,  as  the  case  turned,  not  upon  the  length  of 
time  he  had  been  a  resident,  but  upon  the  fact  that  for  a  year 
pi  ior  to  the  election  he  had  had  no  residence  at  all  in  the  ward  he 
claimed  to  represent  That  case,  if  well  decided,  and  we  think  it 
was,  —  it  was  certainly  ably  and  elaborately  considered,  —  is 
decisive  of  this. 

The  case,  then,  stands  thus :  To  be  eligible  as  a  member  of 
this  Board  a  citizen  must  be  a  qualified  voter  of  the  ward  from 
which  he  is  sent,  and  to  be  a  qualified  voter  he  must  be  an  inhab- 
itant of  or  reside  in  the  ward  for  six  months  prior  to  the  election. 
Keeping  clear  of  the  "  refinements  of  the  law,"  as  was  said  by  the 
learned  counsel  for  the  sitting  member  in  another  case,  there  is  no 
difficulty  in  the  case. 

Looking  at  the  evidence,  and  to  the  significance  which  the  law 
gives  it,  the  undersigned  cannot  say  that  they  think  Mr.  Shaw  had 
such  residence  in  Ward  12.  On  the  contrary,  they  are  com- 
pelled to  say  that  the  evidence  clearly  shows  that  he  resided  in 
Ward  24.  They  have  therefore  arrived  at  the  conclusion  that 
Mr.  Shaw  is  not  entitled  to  his  seat  from  Ward  12,  and  accord- 
ingly recommend  the  passage  of  the  following  order :  — 

Whereas,  It  appears,  upon  investigation,  that,  at  the  time  of  the  last  mu- 
nicipal election,  George  A.  Shaw  was  not  a  legal  voter  in  Ward  12,  and  was 
not  therefore  eligible  as  a  member  of  the  Common  Council  from  said  ward ;  it 
is  therefore 

Ordered,  That  the  seat  at  this  Board  now  occupied  by  the  said  George 
A.  Shaw  be  and  the  same  is  hereby  declared  vacant. 

The  report  of  the  committee,  affirming  the  right  of  Mr.  Shaw  to 
his  seat,  was  accepted  March  9,  1876.  (C.  C.  Records,  vol. 
XXXVIL,  p.  130.) 


The  answers  of  the  City  Solicitor  to  questions  propounded  by 
the  committee  are  as  follows  :  — 

Questions. 

1.     Whether  the  law  requires  that  the  intent  to  reside  must 
coincide  with  the  fact  of  residence  ? 

2       What  constitutes  a  qualified  voter? 

3.     Whether  either  the   fact  of  voting  in  a  ward,  or  the  fact  of 
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paying  taxes  in  a  ward,  or  both  together,  are  conclusive  of  the 
question  of  residence? 

4.  Whether  either  the  fact  of  voting  in  a  ward,  or  the  fact  of 
paying  taxes  in  a  ward,  or  both  together,  are  conclusive  of  the 
question  of  legal  domicile? 

5.  Can  a  man  maintain  his  political  residence  in  a  ward  by 
paying  his  poll-tax,  and  having  his  name  on  the  voting-list ;  and  is 
he  thereby,  within  the  meaning  of  the  law,  a  legal  voter  ? 

Answers. 

1.  In  order  to  acquire  a  residence  or  domicile  in  any  place,  a 
person  must  remove  into  that  place,  and  dwell  or  have  his  home 
there.  In  other  words,  he  must  abide  in  that  place,  and  intend  to 
abide  there  for  an  indefinite  time.  The  Supreme  Court  have  given 
the  rule  in  these  words  :  "  In  order  to  establish  a  change  of  domi- 
cile, the  actual  fact  of  residence  and  the  intention  must  concur." 

2.  The  qualifications  of  a  voter  are  enumerated  in  the  General 
Statutes,  Chapter  6,  Section  1.  The  language  of  this  section  is 
entirely  clear  and  explicit,  and  no  exposition  by  me  can  render  it 
more  intelligible. 

3  and  4.  The  third  and  fourth  questions  I  regard  as  identical 
propositions,  the  words  "residence"  and  "domicile,"  when  used 
in  connection  with  the  right  of  voting,  or  of  being  elected  to  office, 
being  synonymous.  The  facts  of  voting  and  paying  taxes  in  a 
particular  ward,  taken  either  separately  or  conjointly,  are  not  con- 
clusive of  the  question  of  residence  or  domicile.  They  are  to  be 
considered  in  determining  this  question,  but  the  weight  to  which 
they  are  entitled  depends  upon  all  the  circumstances  under  which 
the  taxes  were  assessed  and  the  name  placed  on  the  voting-list. 

5.  A  man  can  have  no  political  residence  as  distinguished  from 
his  actual  residence.  He  can  vote  only  in  the  place  of  his  domi- 
cile or  home,  and  can  neither  acquire  nor  maintain  a  residence  for 
political  purposes  elsewhere. 


Question  1.  "Mr.  Shaw  having  been  returned,  and  being  in 
possession  of  his  seat,  is  or  not  the  burden  of  proof  upon  the  peti- 
tioner, who  seeks  to  obtain  for  himself  the  seat  held  by  Mr.  Shaw, 
to  establish  the  ineligibility  of  Mr.  Shaw?" 

Answer.  Mr.  Shaw  having  presented  to  the  Council  the  usual 
evidence  of  an  election  to  that  body,  and  having  been  admitted  to 
a  seat  therein,  is  undoubtedly  entitled  prima  facie  to  hold  that  seat ; 
and  whoever  undertakes  to  procure  his  removal  therefrom  has  the 
burden  upon  him  of  showing  either  that  Mr.  Shaw  was  ineligible 
to  the  office  at  the  time  of  the  election,  or  that  he  was  not  legally 
elected  thereto. 

Question  2.  "Must  not  the  petitioner  prove  that  he  is  himself 
entitled  to  the  seat  in  order  to  obtain  it." 

Answer.  Certainly,  a  claim  to  the  seat  is  of  no  value  until  it  is 
supported  by  proof  of  its  legal  validity. 
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Question  3.  "If  Mr.  Shaw  had  originally  a  domicile  in  Ward  5  ; 
if  he  voted  there,  paid  taxes  there,  and  exercised  all  the  acts  of 
citizenship  during  the  existence  of  the  ward,  and  in  no  other  ward 
or  place  ;  if  he  represented  the  ward  in  the  City  Council ;  if,  during 
most  of  the  time,  he  claimed  to  reside  at  hotels  in  the  ward,  stop- 
ping at  them  occasionally  for  the  purpose  of  retaining  his  domicile 
in  the  ward,  constantly  declaring  his  intention  not  to  lose  or  change 
his  domicile  from  said  ward  ;  if,  during  this  state  of  facts,  his  seat 
was  contested,  upon  the  question  of  residence,  in  the  Common 
Council  of  1873,  and  the  decision  of  the  Council  was  in  favor  of 
his  eligibility,  and  if  before  the  division  of  the  wards  he  contracted 
for  the  exclusive  use  of  a  bedroom  in  the  boundaries  of  the  new 
Ward  12,  and  also  within  the  boundaries  of  the  old  Ward  5,  and 
used  said  room,  occasionally  sleeping  there  ;  and  if,  during  all  this 
time,  or  some  of  the  latter  years  of  it,  he  maintained  his  family 
elsewhere,  and  from  June,  1874,  in  Ward  16,  and  passed  much 
the  larger  part  of  his  nights  with  them,  while  nearly  all  of  his  days 
were  spent  away  from  his  family  ;  if,  at  the  last  election,  his  name 
was  still  on  the  voting-lists  of  Ward  12,  and  he  was  taxed  there, 
and  not  on  the  voting-lists  of  Ward  16,  nor  was  he  taxed  there  : — 

"  First.     Was  he  disqualified  as  a  voter  in  Ward  12? 

"  Second.  Was  he  ineligible  as  a  candidate  for  the  Common 
Council  from  said  ward  ? 

"  Third.  Being  elected  a  member  of  the  Common  Council  from 
Wai'd  5,  and  assuming  the  correctness  of  the  foregoing  statement 
of  facts,  does  it  appear  that  he  is  not  entitled  to  his  seat?" 

Answer.  I  am  unable  to  see  that  any  question  of  law  is  raised 
by  this  interrogatory.  All  the  circumstances  stated  bear  only  upon 
the  question  of  the  place  of  Mr.  Shaw's  residence  or  domicile  at 
the  time  of  the  municipal  election,  as  a  matter  of  fact;  and  the 
decision  of  this  question  does  not  devolve  on  me,  but  belongs  to 
the  Council.  All  the  facts  connected  with  the  case  —  those 
enumerated  in  this  interrogatory  as  well  as  others,  if  there  be 
other  facts  —  are  to  be  considered,  and  from  the  whole  the  facts 
of  the  home  or  residence,  or  domicile  to  be  determined. 


[The  debate  upon  this  case,  which  took  place  at  the  meeting  of 
the  Common  Council,  March  9,  1876,  related  mainly  to  the  ques- 
tion whether  the  facts  that  Mr.  Shaw's  name  was  on  the  voting- 
list  of  Ward  12,  and  that  he  paid  taxes  there,  constituted  him  a 
resident  of  that  ward.  It  was  urged,  in  opposition  to  the  report 
of  the  committee,  that  these  facts  could  not  overcome  the  evidence 
of  actual  residence  elsewhere,  and  it  was  held  in  support  of  the 
report  that  they  controlled  the  determination  of  the  question. 
The  decision  of  the  Council  appears  to  have  been  based  upou  the 
same  considerations  which  prevailed  in  the  case  of  William  M. 
Flanders  et  al.,  petitioners,  1873,  reported  ante.'] 
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John  McBarron  v.  Christopher  J.  Spenceley. —  Ward  19. 
January  13,  1876 ;  Report  by  John  N.  Devereux,   Chairman. 

Ballots  —  Variation  in  Names.  Ballots  bearing  tbe  names  "  C.  J.  Spenceley," 
"  C.  G.  Spencelej',"  and  "  Spenceley,"  were  held  to  be  properly  counted  for  Chris- 
topher J.  Spenceley. 

On  petition  of  John  McBarron,  alleging  errors  in  the  returns  of 
votes  cast  in  Ward  19,  the  committee  on  elections  recounted  the 
original  ballots,  among  which  were  reported  the  following :  — 

Christopher  J.  Spenceley 215 

C.  J.  Spenceley 128 

C.  G.  Spenceley .1 

Spenceley 1 

The  committee  reported  that,  under  the  rule  governing  such 
cases,  the  ballots  cast  for  C.  J.  Spenceley,  C.  G-.  Spenceley,  and 
Spenceley,  should  be  counted  for  Christopher  J.  Spenceley,  making 
a  total  of  345  votes  as  against  323  cast  for  John  McBarron. 

The  report  of  the  committee,  affirming  the  right  of  the  sitting 
members  to  their  seats,  was  accepted.  (C.  C.  Records,  Vol. 
XXXVII.,  p.  31.) 
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1877. 

Joseph  Morrill,  Jr.  v.  Herbert  C.  Davis.  —  Ward  20. 

Committee  on  Elections.  —  Messrs.  J.  Augustus  Felt,  Phinehas  J.  Stone, 
Jr.,  Eugene  H.  Sampson,  Joaquin  K.  Souther,  Patrick  P.  Mc- 
Garagle. 

January  4,  1877;  Report  by  J.  A.  Pelt,  Chairman. 

On  petition  of  John  E.  Ward  and  others,  the  Committee  on 
Elections  recounted  the  original  ballots  cast  at  the  municipal  elec- 
tion in  Ward  20,  with  the  result  that  it  appeared  that  Joseph 
Morrill,  Jr.,  had  received  a  larger  number  of  votes  than  Herbert 
C.  Davis,  returned  as  elected.  A  resolution  was  thereupon  passed, 
in  accordance  with  the  recommendation  of  the  committee,  declar- 
ing Mr.  Morrill  entitled  to  the  seat.  (C.  C.  Records,  Vol. 
XXXVIII.,  p.  12.) 


SAWTELLE,    PET. WARD    10 1878.  199 


1878. 

Joseph  W.  Sawtelle  et  a?.,  Petitioners.  — Ward  10. 

Committee  on  Elections.  —  Messrs.  Eugene  H.  Sampson,  Patrick  F.  Mc- 
Garagle,  Charles  H.  Plimpton,  Thomas  J.  Denney,  George  H. 
Lovering. 

May  23,  1878;  Report  by  Eugene  H.  Sampson,  Chairman. 
Opinion  by  John  P.  Healy,  City  Solicitor. 

Voting-Lists  —  Question  of  Validity.  Lists  of  registered  yoters,  for  use  at  elec- 
tions, are  made  as  of  the  time  when  they  are  prepared,  and  remain  valid  until  the  law 
requires  new  lists  to  be  made. 

The  petitioners  in  this  case  alleged  an  insufficient  compliance 
with  the  forms  prescribed  by  law  in  the  conduct  of  a  special  elec- 
tion held  in  Ward  10,  May  2,  1878,  to  fill  a  vacancy  caused  by  the 
resignation  of  James  H.  Danforth.  The  committee  reported  as 
follows :  — 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  Joseph  W.  Sawtelle  et  uL,  asking  that  an  examination  be  made 
into  the  proceedings  at  the  late  election  for  a  member  of  the  Com- 
mon Council  in  Ward  10,  to  the  end  that  the  seat  of  Charles 
Wheeler,  who  was  elected  at  said  election,  may  be  declared 
vacant,  would  respectfully  report  that  a  hearing  has  been  given  to 
the  petitioners,  at  which  the  City  Solicitor  was  present.  The 
opinion  of  that  officer  litis  since  been  communicated  to  the  commit- 
tee in  writing,  and  is  herewith  transmitted  to  the  Council.  In 
accordance  with  said  opinion,  the  committee  report  that  Mr. 
Charles  Wheeler,  of  Ward  10,  is  entitled  to  hold  his  seat  in  this 
council,  and  they  recommend  that  the  petitioners  have  leave  to 
withdraw. 

The  report  of  the  committee  was  accepted.  (C.  C.  Records,  Vol. 
XXXIX.,  p.  233.) 

The  opinion  of  the  City  Solicitor,  to  which  reference  is  made  in 
the  above  report,  is  as  follows  :  — 

The  chief  objection  urged  by  the  petitioners  —  and  all  other 
objections  made  by  them  are  resolved  into  this  —  is  that  the  voting- 
list  used  at  the  polls  was  not  a  legal  list,  and  therefore  equiva- 
lent to  an  election  without  any  list.  The  list  used  was  a  cop}r  of 
the  one  prepared  for  the  municipal  election  holden  in  December 
last,  which  the  petitioners  claim  was,  and  must  have  been,  made  as 
of  the  first  day  of  May,  1877,  and  ceased  to  be  a  legal  list  on  the 
first  day  of  May  of  the  current  year.     They  also  hold  that  a  new 
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list  could  not  be  made  after  the  first  day  of  May,  until  the  Regis- 
trars of  Voters  could  obtain  the  names  of  the  persons  assessed  for 
taxes  on  the  first  day  of  May,  which,  if  a  correct  construction  of 
the  law,  would  practically  prevent  the  holding  of  any  election 
about  five  months  in  each  year. 

I  do  not  concur  in  the  opinion  that  the  voting-lists  are  or  are 
required  to  be  made  as  of  the  first  day  of  May  ;  but  they  are, 
in  my  judgment,  made  as  of  the  time  when  they  are,  in  fact,  pre- 
pared. They  are  required  to  be  made  twice  in  each  year,  once 
immediately  preceding  the  State  election  and  once  immediately 
preceding  tlie  aunual  municipal  election  ;  and  a  list  so  made  remains 
a  valid  list  until  the  law  requires  a  new  one  to  be  made. 

M3'  conclusion  is  that  no  valid  objection  has  been  shown  to  Mr. 
Wheeler's  election,  and  that  he  is  entitled  to  hold  his  seat  in  the 
council. 


Dudley  Prat  et  «Z.,  Petitioners.  —  Ward  13. 

January  17,  1878 ;  Report  by  Eugene  H.  Sampson,   Chair-man. 

Recount  of  Votes  —  Powers  of  the  Common  Council.  On  a  petition,  alleging 
probable  errors  in  the  count  of  votes  by  the  officers  of  election,  but  not  contesting  the 
seat  of  any  member  returned  by  said  count,  it  was  held  that  the  Council  had  no 
power  to  recount  the  ballots  on  the  request  of  such  petitioners,  its  authority  to  ex- 
amine the  returns  being  limited  to  such  an  examination  as  may  be  necessary  to  deter- 
mine the  election  of  its  members. 

The  petition  of  Dudley  Pray  and  others  set  forth  that,  at  the 
annual  municipal  election  in  Ward  13,  the  check-lists  contained 
2,392  names  and  the  aggregate  number  of  votes  returned  was  2,318, 
or  only  74  less  than  the  full  number  of  registered  voters  ;  on  which 
showing  it  was  assumed  by  the  petitioners  that  the  returns  were 
erroneous,  and  they  requested  that  the  ballots  be  recounted  and 
compared  with  the  check-lists.  On  this  petition  the  report  was 
made  :  — 

That  the  committee  are  only  authorized  to  examine  the  returns  so 
far  as  may  be  necessary  to  determine  the  election  of  members  of  the 
Common  Council ;  and,  as  it  does  not  appear  from  the  petition  that 
the  seat  of  any  number  of  this  board  is  contested,  the  committee 
are  of  the  opinion  that  it  is  not  in  the  power  of  the  Common 
Council  to  grant  the  request  of  the  petitioners. 

The  report  of  the  committee  was  accepted.  (C.  C.  Records, 
Vol.  XXXIX.,  p.  35.) 


CURRIER   V.  KENDRICKEN WARD    20 1878.  201 


_A8  F.  Currier  v.  Paul  H.    Kendricken.  —  Ward  20. 

January  10,   1878;  Report  by  Eugene  H.   Sampson,    Chairman. 

On  petition  of  Alfred  L.  Rowell  and  others,  alleging  errors  in 
the  returns  of  votes  cast  in  Ward  20',  whereby  Paul  H.  Kendricken 
was  declared  elected  instead  of  Thomas  F.  Currier,  and  the  peti- 
tion of  W.  Elliot  Woodward  and  others,  asking  that  the  ballots 
be  recounted  because  of  suspected  error,  the  Standing  Committee 
on  Elections  recounted  the  original  ballots,  with  the  result  that, 
while  the  election  of  the  contestant  was  not  shown,  it  appeared 
that  Thomas  E.  Wilson  had  received  a  larger-  number  of  votes 
than  Ebenezer  Adams,  returned  as  elected. 

In  accordance  with  the  recommendation  of  the  committee,  a 
resolution  was  thereupon  passed  declaring  Mr.  Wilson  entitled  to 
the  seat  held  by  Mr.  Adams.  (C.  C.  Records,  Vol.  XXXIX., 
p.  13.) 

[The  petitioners  in  behalf  of  Mr.  Currier  alleged  that  "  several 
hundred  ballots  that  were  cast  for  P.  or  P.  H.  Kendrickson  and 
Paul  H.  Kendrickson  were  erroneously  counted  for  Paul  II.  Ken- 
dricken." The  recount  showed  only  three  ballots  for  "  Paul  H. 
Kendrickson,"  not  enough  to  affect  the  result,  and  the  committee 
did  not  consider  the  question  of  variation  in  spelling  of  the  name 
of  the  candidate.] 
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1880. 

John  J.  Scollabd  v.  John  E.  Bowker. — "Ward  16. 

Committee  on  Elections.  —  Messrs.  Chari.es  H.  Plimpton,  Thomas  J. 
Denney,  John  E.  Blakemore,  William  F.  Wharton,  John  P.  J. 
Ward. 

January  22,  1880 ;  Report  by  Messrs.  Pltmpton,  Blakemore,  and  Wharton  ; 
Messrs.  Ward  and  Denney  dissenting. 

Recount  of  Votes  Denied.  The  sitting  member,  having  been  returned  by  a  majority 
of  one  vote,  on  a  recount  of  votes  by  the  Board  of  Aldermen,  it  was  held  that  the 
contestant,  who  asked  for  a  third  canvass  of  the  ballots  by  the  Common  Council  on 
the  ground  of  possible  error,  but  without  alleging  fraud  or  irregularity  in  the  election 
or  the  count,  had  presented  no  adequate  reason  for  the  granting  of  his  request,  and 
the  Council  refused  to  recount  the  votes. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  John  J.  Scollard,  contesting  the  seat  of  John  E.  Bowker,  a 
member  of  the  Common  Council  from  Ward  16,  having  given  the 
case  a  careful  investigation,  beg  leave  to  report  as  follows  :  — 

The  petitioner  has  been  granted  a  hearing  and  has  been 
afforded  ample  opportunity  to  give  his  reasons  for  contesting  the 
right  of  the  sitting  member  to  his  seat,  and  the  facts  as  they  have 
been  presented  to  the  committee  may  be  briefly  stated  as 
follows :  — 

From  the  returns  made  by  the  election  officers,  at  the  recent 
election,  it  appeared  that  John  E.  Bowker  was  duly  chosen  a  mem- 
ber of  the  Common  Council  from  Ward  16.  Subsequently  a 
petition,  signed  by  ten  citizens  of  the  ward,  was  filed  in  the  office 
of  the  ChYv  Clerk,  asking  for  a  recount  of  the  votes  for  members 
of  the  Common  Council,  on  the  ground  that  the  petitioners  had 
reason  to  believe  that  the  returns  were  erroneous,  and  that  the 
votes  had  been  incorrectly  counted. 

In  compliance  with  the  request  of  the  petitioners  the  votes  were 
recounted  by  the  Committee  on  Elections  of  the  Aldermen  ;  and, 
although  the  recount  varied  somewhat  from  the  original  return, 
the  result  was  the  same  as  declared  by  the  election  officers.  The 
committee  reported  in  effect  that  the  returns  had  been  correctly 
made,  and  recommended  that  the  persons  declared  elected  be  so 
notified  by  the  City  Clerk.  The  petitioner  now  comes  forward 
and  asks  that  the  ballots  may  be  again  recounted,  for  the  sole 
reason,  as  it  appeared  at  the  hearing,  that  the  plurality  of  the 
sitting  member  was  very  small,  the  recount  showing  him  to  be 
elected  by  one  vote.  The  petitioner's  counsel  stated  before  the 
committee  that  they  had  no  charges  to  make  concerning  the  cor- 
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rectness  of  the  election  returns  or  the  recount,  nor  had  they 
succeeded  in  procuring  evidence  to  show  that  either  canvassing 
board  was  guilty  of  negligence  or  unfairness  in  the  performance 
of  their  duties,  and  it  may  be  fairly  presumed  that  such  evidence 
does  not  exist. 

As  stated  above  the  petitioner  asks  for  a  second  recount  merely 
because  Mr.  Bowker,  as  the  case  stands  at  present,  appears  to  be 
elected  by  a  plurality  of  one  vote,  and  also,  as  was  stated,  in  the 
hope  that  a  third  canvass  of  the  votes  cast  may  change  the  result 
that  has  been  declared  by  the  election  officers  and  confirmed  by  the 
Board  of  Aldermen. 

The  committee  can  see  no  adequate  reason  for  granting  the 
request  of  the  petitioner  ;  they  consider  that  it  would  be  unwise  to 
establish  such  a  precedent,  and  they  therefore  respectfully  recom- 
mend that  the  petitioner  have  leave  to  withdraw. 

Messrs.  Ward  and  Denny,  of  the  committee,  presented  the 
following  in  dissent :  — 

The  undersigned,  members  of  the  Committee  on  Elections,  re- 
spectfully inform  you  that  they  are  unable  to  agree  with  the  major- 
ity in  the  matter  of  the  petition  of  John  J.  Scollard,  and  beg 
leave  to  submit  the  following  as  their  opinion  :  — 

The  petition  which  was  referred  to  j^our  committee  was  from 
John  J.  Scollard,  in  which  he  set  forth  his  desire  to  contest  the 
seat  now  occupied  by  John  E.  Bowker,  from  Ward  16,  for  several 
reasons,  among  which  was  the  following:  "  That  the  recount  of 
votes  as  made  by  the  Board  of  Aldermen  was  incorrect,  and  more 
votes  were  cast  for  John  J.  Scollard  than  for  John  E.  Bowker." 
Both  parties  were  represented  by  counsel.  It  appeared  that 
Bowker  had  but  one  vote  more  than  Scollard,  and  that  there 
was  a  variance  between  the  counts  made  by  the  ward-officers 
and  the  Boaid  of  Aldermen.  Mr.  Scollard's  counsel  asked  that 
the  ballots  be  recounted  ;  but  this  your  commi'tee  refused  to  do. 
There  can  be  no  doubt  that  the  best  evidence  that  could  be  intro- 
duced, as  to  the  fact  that  the  recount,  as  made  by  the  Board  of 
Aldermen,  was  incorrect,  and  that  Scollard  had  received  more  voles 
than  Bowker,  as  alleged  in  the  petition,  was  the  ballots  cast  in 
said  ward,  and  tbe  recounting  of  the  same  by  your  committee. 
Scollard  had  a  right  to  have  said  ballots  retained  by  the  City  Clerk 
(Acts  of  1876,  Chap.  188,  Sect.  2),  and,  we  believe,  for  the  purpose 
of  presenting:  them  to  the  committee,  and  asking  for  a  recount, 
where  the  closeness  of  the  vote,  as  in  this  case,  warrants  such 
request.  Much  stress  has  been  laid  on  the  fact  that  these  ballots 
have  been  counted  by  the  Board  of  Aldermen,  and  therefore  should 
not  be  recounted  by  your  committee.  The  Board  of  Aldermen 
and  Common  Council  are  separate  and  distinct  bodies  (City  Char- 
ter, Sect.  34),  and  each  has  authority  to  decide  upon  all  questions 
relative  to  i he  qualifications,  elections,  and  returns  of  its  own  mem- 
bers (City  Charter,  Sect.  24).  We  believe  that  this  Council  should 
be  satisfied  who  is  elected  from  Ward  16,  by  a  recount,  made  by 
its  own  committee,  of  the  votes  cast;  that  such  recount  will  not 
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consume  more  time  than  your  committee  should  willingly  give  to 
this  matter  ;  that  no  person  or  persons  can  be  injured  by  such 
recouut,  but  that  the  refusal  to  recount  said  ballots  may  cause 
great  injury  to  your  petitioner,  and  to  the  citizens  of  Ward  16 
generally,  and  that  said  ballots  ought,  injustice  to  all  concerned, 
be  recounted.  We  therefore  respectfully  recommend  the  passage 
of  the  following  order  :  — 

Ordered,  That  the  Committee  on  Elections  is  hereby  instructed  to  recount 
the  ballots  cast  in  Ward  16  at  the  last  municipal  election  for  members  of  the 
Common  Council,  and  report  the  result  of  such  recount  without  unreasonable 
delay. 

The  report  of  the  majority  of  the  committee  was  accepted, 
January  22,  1880.      (C.  C.  Records,  Vol.  XLL,  p.  55.) 

[In  the  debate  preceding  the  acceptance  of  the  committee's 
report,  it  was  claimed  that  •'  to  upset  the  returns  made  by  the 
proper  officers  it  is  necessary  to  show  that  those  returns,  and  the 
count  which  those  returns  represent,  were  either  made  fraudulently, 
or  else  that  there  was  some  mistake  by  the  returning-officers." 
The  vote  of  the  Council  seems  to  sustain  this  view. 3 
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1881. 

Christopher  J.  Spenceley  v.  Jeremiah  J.   McNamara.  — 
Ward  19. 

Committee  on  Elections.  — Messrs.    William    F.    Wharton,  Thomas   J. 
Denney,  William  J.  Welch,  Charles  Wheeler,  Arthur  F.  Means. 

Documents   14,    18;    January   27,    1881;  Report  by   Messrs.   Wharton, 
Denney,  Welch,  and  Wheeler;  Mr.  Means  dissenting. 
Opinion  by  John  P.  Healy,  City  Solicitor. 

Ballots  —  Designation  of  Office.  Upon  a  recount  of  votes,  the  name  of  the  con- 
testant appearing  upon  a  number  of  ballots  sufficient,  if  counted,  to  determine  his 
election  in  place  of  the  sitting  member,  but  without  any  designation  of  the  office 
to  which  election  was  to  be  made,  it  was  held  that  such  votes  could  not  be  counted 
for  the  contestant  as  a  member  of  the  Common  Council,  and  that  such  ballots  should 
be  rejected  as  ballots  for  members  of  the  Common  Council,  the  intention  of  the  voters 
not  being  sufficiently  determined. 

Same — Pasters.  Ballots,  upon  which  the  title  of  the  office  for  which  an  election 
was  to  be  made  was  covered  by  "  pasters  "  bearing  the  name  of  a  person,  but  not  the 
designation  of  an  office,  were  rejected  from  the  count  because  of  uncertainty  as  to  the 
intent  of  the  voters. 

The  Standing  Committee  on  Elections,  to  whom  was  referred 
the  petition  of  Christopher  J.  Spenceley,  contesting  the  election  of 
Jeremiah  J.  McNamara,  one  of  the  sitting  members  of  the  Com- 
mon Council  from  Ward  19,  having  considered  the  subject,  respect- 
fully submit  the  following  report :  — 

It  appeared  from  the  returns  of  the  precinct  officers  that  Chris- 
topher J.  Spenceley  received  nine  hundred  and  seventy-eight  votes 
for  representative  to  the  Common  Council,  and  that  Jeremiah  J. 
McNamara  received  nine  hundred  and  sixty-nine  for  the  same 
position.  It,  moreover,  appeared  from  the  returns  of  the  Board 
of  Aldermen  that  they  had,  upon  a  recount,  rejected  seventy-three 
votes  for  Mr.  Spenceley,  and  three  fo'-  Mr.  McNamara ;  the, former 
being  rejected  on  the  advice  of  the  City  Solicitor,  for  the  reason 
that  there  was  no  designation  of  any  office  which  it  was  intended 
that  Mr.  Spenceley  should  fill.  The  simple  question  is  whether 
these  seventy-three  votes  shall  be  estimated  in  the  number  cast 
for  Mr.  Spenceley.  If  they  are  so  estimated,  Mr.  Spenceley 
received  more  votes  than  Mr.  McNamara,  and  is  entitled  to  a  seat 
in  the  Common  Council  for  the  year  1881  ;  otherwise  Mr.  Spence- 
ley received  less  votes  than  Mr.  McNamara,  and,  therefore,  Mr. 
McNamara  is  entitled  to  that  seat. 

In  determining  this  question  it  has  been  the  endeavor  of  the 
committee  to  ascertain,  as  far  as  possible,  not  only  from  the  ap- 
pearance of  the  seventy-three  rejected  tickets  upon  which  the  name 
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of  Mr.  Spenceley  appeared,  but  also  from  the  circumstances  accom- 
panying the  casting  of  the  votes  in  question,  what  the  intentions 
of  the  persons  who  placed  them  in  the  ballot-box  were  ;  and  in 
order  to  do  this  the  committee  have  examined  the  ballots  cast  in 
the  election,  with  some  care,  and  have  also  heard  the  parties  repre- 
sented by  their  counsel,  and  received  such  extraneous  evidence  as 
the  committee  thought  competent  upon  the  subject.  In  doing  this 
the  committee  considered  that  they  were  but  properly  performing 
their  duties  as  a  judicial,  as  distinguished  from  a  simply  canvass- 
ing, body.  [See  Cooley,  Constitutional  Limitations,  4th  ed.,  764  ; 
McCrary  on  Elections,  2d  ed.,  §  410;  the  People  v.  Love,  63 
Barb.,  535;  the  People  v.  Peese,  27  N.Y.,  64;  Beardstown  v. 
Virginia,  76  111.,  34.]  The  arguments  of  counsel  and  the  evidence 
are  submitted  in  the  Appendix  to  this  report. 

From  an  inspection  of  the  ballots  cast,  and  upon  a  hearing  of 
the  evidence  and  the  arguments,  it  appeared  that  all  the  officers 
which  the  voters  of  Ward  19  were  entitled  to  vote  for  at  this 
election  were  voted  for  upon  the  rejected  tickets  under  clear  desig- 
nations of  the  positions  which  they  were  intended  to  fill,  with  the 
exception  only  that  there  was  no  designation  of  the  office  of  Com- 
mon Councilman  ;  that  the  persons  voted  for,  for  the  different 
offices,  were  respectively  separated  upon  the  rejected  tickets  into 
groups  by  a  couple  of  lines  above  and  below  ;  that  Mr.  Spenceley's 
name  was  in  one  of  the  subdivisions  thus  made,  together  with 
two  other  names,  and  for  these  three  names  no  office  whatever  w:is 
designated ;  that  the  number  of  names  in  this  group  corresponded 
to  the  number  of  representatives  to  the  Common  Council  which 
Ward  19  was  entitled  to  under  the  laws  of  the  Commonwealth  ; 
that,  of  these  three  names,  two  were  printed  upon  the  rejected 
tiekets  ;  the  third,  the  upper  one  of  the  list,  which  was  that  of  Mr. 
Spenceley,  was  printed  upon  a  bit  of  paper  which  had  been  pasted 
upon  the  face  of  the  rejected  tickets  in  such  a  mnnner  as  to  cover 
their  surface  from  a  line  immedi  itely  preceded  by  the  name  of  the 
person  voted  for  as  Street  Commissioner  to  the  second  name  in  its 
own  group  ;  that  the  three  persons  whose  names  thus  appeared  upon 
the  rejected  tickets  were  candidates  at  the  election  in  question  for 
representatives  to  the  Common  Council ;  that  pasters  with  the 
name  of  C.  J.  Spenceley  upon  them  were  extensively  offered  at  the 
election  in  all  the  precincts,  and  that  they  were  put  upon  many  of 
the  ballots  over  the  name  of  Mr.  McN'amnra ;  that  Mr.  Mc- 
Namara's  name  was  first  on  the  regular  Democratic  ticket  for 
representative  to  the  Common  Council,  and  was  succeeded  by  the 
other  two  names  which  appear  upon  the  rejected  tickets  below  the 
paster  bearing  Mr.  Spenceley's  name ;  that  the  general  tickets 
upon  which  Mr.  Spenceley's  name  had  been  pasted  were  the  regular 
Democratic  tickets ;  that  Mr.  Spenceley's  name  was  pasted  in 
the  space  on  the  rejected  tickets  which  corresponded  to  the 
space  allotted  iu  all  the  other  general  tickets  to  the  names  of  per- 
sons who  were  to  be  balloted  for  :is  representatives  to  the  Common 
Council,  and  that  on  all  the  other  general  tickets  in  those  spaces 
the  words  "For  Common  Council"  were  printed  above  the  three 
names. 
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Upon  these  facts  it  did  not  appear  to  the  committee  (hat  the  in- 
tention of  the  persons  who  deposited  the  votes  with  the  name  of 
Mr.  Spenceley  upon  them  could  be  satisfactorily  determined,  nor 
that  they  could  positively  assert  that  in  their  opinion  the  votes 
thrown  for  Mr.  Spenceley  were  cast  for  him  for  representative  to 
the  Common  Council.  It  was  also  the  opinion  of  the  committee 
that,  in  the  endeavor  to  reach  a  conclusion  :is  to  the  intention  with 
which  these  votes  were  placed  in  the  ballot-box,  they  should  not 
lose  sight  of  the  lollowing  important  consideration  :  The  General 
Statutes,  Chap.  7,  §13,  expressly  provides  that  1,k  no  vote  shall  he 
counted  which  does  not  clearly  iudicate  in  writing  the  office  for  which 
the  person  voted  for  is  designated,  except  when  one  officer  is  voted 
for ;  "  and  it  is  a  familiar  principle  of  law  that  every  person  must 
be  presumed  to  know  the  law  which  relates  especially  to  the  act 
which  he  is  performing.  Therefore  it  appeared  to  the  committee 
that  it  was  impossible  to  say  that  by  placing  these  votes  in  the 
ballot-box  the  persons  so  placing  them  showed  any  intention  to 
vote  for  Mr.  Spenceley  as  representative  to  the  Common  Council, 
or  for  any  office  whatever,  because  such  persons  must  be  conclu- 
sively presumed  to  have  known  at  the  time  of  voting  that  such 
votes  as  they  were  then  casting  could  not,  under  the  laws  of  the 
Commonwealth,  be  counted  by  any  canvassing  board. 

In  reaching  their  conclusion  the  committee  have  also  endeavored 
to  keep  in  mind  the  danger  which  might  arise  to  the  free  expression 
of  the  will  of  the  voter,  by  any  attempt  on  the  part  of  a  com- 
mittee of  a  representative  body  which  has  the  right  to  determine 
the  election  and  qualification  of  its  own  members,  to  manufacture 
from  votes,  such  as  these,  an  expression  of  intention  which  might, 
consistently  with  surrounding  circumstances,  be  entirely  different 
from  that  with  which  they  were  placed  in  the  ballot-box. 

The  committee,  therefore,  are  of  opinion  that  the  seventy-three 
votes  bearing  the  name  of  Mr.  Spenceley  ought  not  to  be  included 
among  those  estimated  for  him,  but  must  be  treated  as  nullities, 
and  rejected  accordingly  ;  and,  it  thus  appearing  that  Mr.  Mc- 
Namara  received  sixty-one  votes  more  than  Mr.  Spenceley,  they 
recommend  that  the  petitioner  have  leave  to  withdraw. 

Appended  is  a  copy  of  a  communication  sent  by  the  committee 
to  the  City  Solicitor,  and  of  his  answer  thereto,  which  latter  will 
be  found  to  be  in  conformity  with  the  conclusion  arrived  at  by  the 
committee  :  — 

Dear  Sir,  —  The  Standing  Committee  of  the  Common  Council  on  Elec- 
tions herewith  submit  to  you  a  copy  of  the  evidence  in  the  contested  election 
casein  Ward  19,  and  respectfully  request  that  you  will  inform  them  whether, 
in  your  opinion,  the  seventy-three  votes  therein  alluded  to,  upon  which  the 
designation  of  the  office  was  wanting,  can  be  considered  as  constituting 
ballots  for  members  of  the  Common  Council. 


To  this  question  the  City  Solicitor  replied  :  — 

In  my  judgment,  the  ballots  referred  to  ought  not  to  be  counted  as  ballots 
for  members  of  the  Common  Council. 
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Mr.  Means,  of  the  committee,  presented  the  following  in 
dissent :  — 

The  undersigned  believes  it  to  be  the  duty  of  this  body  to  give 
effect  to  the  intention  of  a  voter,  and  is  of  opinion  that,  notwith- 
standing apparent  ambiguity  on  its  face,  his  ballot  is  not  a  nullity, 
but  extrinsic  evidence  is  admissible  to  explain  it  and  aid  in  the 
interpretation  of  his  intent. 

Admitting  such  evidence  in  this  case,  and  reading  these  ballots 
by  the  aid  of  surrounding  circumstances,  he  believes  it  was  the 
intention  of  the  persons  who  cast  them,  when  the}7  pasted  the  name 
of  C.  J.  Spenceley  over  that  of  J.  J.  McNamara  (which  was  under 
the  words  "  For  Common  Council  "),  to  vote  for  C.  J.  Spenceley 
for  the  Common  Council,  though  they  may  accidentally  have 
obliterated  the  words  designating  that  office. 

Wherefore,  referring  to  the  case  of  the  People  V-  Love,  63 
Barbour,  535,  he  respectfully  dissents  from  the  foregoing  report. 

The  report  of  the  majoritv  of  the  committee  was  accepted,  Feb. 
3,  1881.     (C.  C.  Records,  Vol.  XLIL,  p.  76.) 


Martin  T.  Folan  v.  Joseph  B.  Gomez.  — Ward  13. 

Document  54;  April  8,  1881;  Report  by  the  committee. 

Uncertainty  because  of  Irregularity —  Recount  of  Hallots  Governs.  Discrepancies  ap- 
pearing in  the  returns  of  election  by  reason  of  the  incompetency  of  the  election 
officers,  whereby  uncertainty  was  created  as  to  a  number  of  votes,  it  was  held  that,  in 
the  absence  of  evidence  to  show  that  said  votes  would  have  changed  the  result,  the 
election  should  not  be  declared  void,  but  that  the  recount  of  votes  on  the  ballots  re- 
maining, representing  the  choice  of  four-fifths  of  the  legal  voters  of  the  ward,  should 
determine  the  case. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  Martin  T.  Folan,  contesting  the  seat  now  occupied  by  Joseph 
B.  Gomez  at  this  Board,  having  considered  the  subject,  beg  leave 
to  submit  the  following  report :  — 

The  petitioner  claimed  that  three  courses  of  action  were  open  to 
the  committee:  1st,  That  the  returns  of  the  precinct  officers 
must  be  received  as  setting  out  the  true  state  of  the  vote,  in  which 
case  the  petitioner  must  be  declared  elected,  he  having  received, 
according  to  these  returns,  a  majority  of  six  votes  over  Mr. 
Gomez.  2d,  That  if  the  returns  of  the  precinct  officers  were  not 
so  received,  then,  owing  to  the  impossibility  of  determining  the 
true  result  of  the  voting  in  Precinct  3,  the  whole  poll  of  the  pre- 
cinct should  be  rejected,  and  the  election  should  be  declared  void. 
3d,  That  if  neither  of  the  above  views  should  meet  with  the 
approval  of  the  committee,  the  committee  should  recount  the  votes 
counted  by  the  Board  of  Aldermen.  • 
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It  appeared  to  the  committee,  in  view  of  the  many  discrepancies 
found  by  the  present  Board  of  Aldermen  to  exist  in  the  recount 
by  the  committee  of  the  former  Board,  that  little  confidence  conlil 
be  placed  in  their  return.  It,  moreover,  appeared  from  the  evi- 
dence taken  at  the  investigation  into  the  conduct  of  the  election  in 
Precinct  3  of  Ward  13  (City  Document  No.  26)  that  it  wa  ; 
impossible  to  place  any  reliance  in  the  returns  of  the  precinct 
officers,  In  this  phase  of  the  case  it  seemed  to  the  committee 
that  it  was  their  duly  to  count  the  ballots  cast  in  said  ward,  ami 
counted  by  the  Board  of  Aldermen,  and  to  declare  to  the  Council 
the  result. 

Accordingly  the  committee  have  made  a  very  careful  and 
thorough  recount  of  the  said  ballots,  and  present  the  following 
exhibit,  showing  the  votes  cast  for  both  the  petitioner  and  incum- 
bent, as  returned  by  the  ward  officers,  as  counted  by  the 
aldermanic  committee  of  1880,  and  as  recounted  by  your  com- 
mittee. 

MARTIST  T.    FOLABT. 


Ward  return 

Recount  by  Aldermen , 

Recount  by  Committee  on  Elec 
tions 


Ward  return 

Recount  by  Aldermen 

Recount  by  Committee  on  Elec- 
tion    


218 
199 

222 


2 

3 

4 

5 

302 

94 

96 

133 

291 

61 

94 

125 

299 

Gl 

97 

121 

JOSEPH    B.    GOMEZ. 


Totals 

843 
770 

800 


150 

184 

130 

192 

181 

160 

200 

79 

180 

177 

148 

182 

79 

187 

178 

837 
79G 

774 


It  is  clear  from  the  above  exhibit  that,  whether  the  ballots 
found  in  the  ballot-box  in  Precinct  3  (which  were  counted  by  the 
committee  of  the  Board  of  Aldermen)  be  counted  or  rejected,  the 
petitioner  would  still  have  a  majority  over  Mr.  Gomez  of  26  votes, 
if  the  ballots  are  counted,  and  of  44  if  they  are  rejected.  It  was 
therefore  unnecessary  for  the  committee  to  consider,  in  the  present 
case,  whether  the  entire  poll  of  Precinct  3  should  be  rejected  or 
not. 

The  committee  would  further  state  that,  although  they  are  of 
opinion  that  the  conduct  of  the  precinct  officers  in  Precinct  3  was 
such  as  to  undoubtedly  disfranchise  a  certain  number  of  voters  in 
said  precinct,  still,  in  view  of  the  fact  that  over  four-fifths  of  the 
voters  of   Ward    13  had  a  proper  opportunity  to  exercise  their 
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franchise,  and  have  clearly  manifested  their  choice,  and,  in  the 
absence  of  any  evidence  to  show  that  the  votes  of  the  persons  so 
disfranchised  would  have  changed  the  result,  the  committee  do 
not  think  that  they  can  properly  recommend  that  the  election  in 
the  whole  of  the  ward  should  be  declared  void. 

They  would,  therefore,  respectfully  recommend  the  adoption  of 
the  following  resolution  :  — 

Whereas,  It  appears,  from  an  inspection  of  the  ballots  cast  at  the  last 
municipal  election  in  Ward  13,  that  Martin  T.  Folan  was  elected  a  member 
of  the  Common  Council  instead  of  Joseph  B.  Gomez,  who  received  a  certifi- 
cate of  election, 

Resolved,  That  Martin  T.  Folan  is  entitled  to  the  seat  at  this  Board  now 
occupied  by  Joseph  B.  Gomez. 

The  report  was  accepted  and  the  resolution  passed,  April  14, 
1881.     (C.  C.  Records,  Vol.  XLII.,  pp.  207,  215.) 


The  report  of  the  investigation  of  irregularities  in  the  election 
in  Precinct  3,  Ward  13,  to  which  reference  is  made  above;  was 
made  March  21,  1881,  by  a  joint  special  committee  consisting  of 
the  Standing  Committee  on  Elections  of  the  Common  Council  to 
which  three  aldermen  were  joined.  This  report  (Document  26, 
1881)  is  as  follows:  — 

At  the  last  municipal  election  in  Precinct  3,  Ward  13,  it 
appears  that  only  two  of  the  precinct  officers  were  present  at  the 
polling-place  (a  room  in  the  Mather  School-house)  just  before  the 
opening  of  the  polls,  viz.  :  Frederick  L.  Donnelly,  clerk,  and 
Humphrey  Dyer,  inspector.  Mr.  Donnelly  called  those  present  to 
order,  and  presided  during  the  election  of  Peter  J.  Mullen,  as 
warden.  Being  a  candidate  for  the  Common  Council,  Mr.  Donnelly 
resigned  the  office  of  clerk.  Matthew  J.  Barron  was  then  elected 
in  his  place,  and  Daniel  McDonough  was  elected  inspector.  It 
appears  from  the  evidence  that  the  election  of  these  officers,  in 
each  case,  was  conducted  in  a  loose  and  even  disorderly  manner. 
That  the  oaths  of  office  were  administered  to  the  above  persons 
when  they  were  in  utter  ignorance  of  the  duties  they  were  to 
perform  in  their  respective  offices,  and,  therefore,  in  corresponding 
ignorance  as  to  what  the  oath  which  they  were  taking  meant. 

Although  full,  clear,  and  explicit  directions  as  to  the  manner  of 
performing  their  duties  were  furnished  to  these  officers  by  the 
City  Clerk,  in  the  usual  form,  it  appears  that  they  continued  to 
remain  in  a  state  of  ignorance  from  the  time  the  polls  were  opened 
until  they  appeared  before  your  committee  to  testify.  The  polls 
were  opened  at  about  seven  and  one-half  o'clock,  and  voting 
proceeded  in  the  usual  manner.  It  appears  that,  during  the 
voting,  at  least  two  of  the  officers  were  absent  from  duty  for  a 
period  of  time,  which  the  committee  are  unable  absolutely  to 
determine.  The  ballots  were  counted  at  intervals  during  the  day 
by  the  warden  and  clerk,  and  placed  in  piles  on  the  tables  and 
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window-seats  of  the  room  occupied  by  the  precinct  officers.  The 
number  of  ballots  which  each  pile  contained  was  marked  on  the 
top  ballot,  and  when  the  polls  wei'e  closed  the  four  precinct  officers 
united  in  making  a  final  count.  When  the  final  count  was  com- 
pleted, the  several  piles  of  ballots  were  said  to  have  been  collected 
and  placed  in  the  envelope,  which  was  sealed  and  delivered  to  a 
police-officer  to  be  taken  to  City  Hall.  The  envelopes  containing 
the  voting-list  and  ballots  were  each  signed  by  the  office!  s  at  the 
polling-place.  The  clerk  made  out  a  return  certifying  that  539 
ballo  s  had  been  cast,  and  this  return  was  sent  unsigned  to  City 
Hall,  and  was  signed  by  all  Ihe  officers  of  the  precinct,  at  the 
City  Clerk's  office,  on  a  subsequent  daj^. 

Mullen,  McDonough,  and  Dyer  now  agree  that  there  were  459 
ballo!  s  cast,  and  449  names  checked  on  the  voting-lists,  while 
Barron  still  maintains  that  539  ballots  were  cast.  All  the  officers, 
excepting  the  clerk,  now  state  that  they  signed  the  return  without 
reading  it,  and  without  any  knowledge  of  its  contents. 

Neither  the  warden  nor  inspectors  can  give  any  reason  for  sign- 
ing the  return  without  examination,  except  that  they  supposed  it 
to  be  correct. 

The  evening  of  the  clay  of  the  election,  after  the  precinct  officers 
had  left  the  room,  the  janitor,  while  cleaning  it,  found  a  pile  of 
ballots  upon  one  of  the  window-seats.  He  rolled  them  up  in  a 
piece  of  waste-paper  and  threw  them  into  the  entry,  where  they 
remained  until  the  next  morning,  when  he  gave  them  to  an  employe 
of  (ieorge  O'Urien,  a  barber,  who  gave  them  to  his  employer. 
O'Brien  threw  them  into  a  place  in  his  shop  which  was  used  as  a 
depository  for  waste-paper.  The  Sunday  following,  a  number  of 
persons  being  in  O'Brien's  shop,  the  ballots  were  produced,  and 
from  their  appearance  it  was  suspected  that  they  had  passed  through 
the  ballot-box,  and  they  were  delivered  to  Inspector  Mountain,  and 
found  to  number  166.  These  ballots  were  produced  before  the 
committee. 

The  day  following  the  election  Miss  Connor,  a  teacher  in  the 
school-room  occupied  as  a  voting-place,  found  in  the  drawer  of  a 
table,  a  package  of  18  ballots,  which  were  also  delivered  to  In- 
spector Mountain,  and  also  produced  before  the  committee. 

From  these  facts,  and  from  a  careful  consideration  of  the  testi- 
mony, it  appears  to  the  committee  that  the  precinct- officers  were 
utterly  incompetent,  grossly  negligent,  and  culpably  regardless  of 
a  proper  appreciation  of  the  responsibility  of  their  position  ;  and. 
although  the  committee  are  unable  to  state  positively  that  any  of 
them  were  guilty  of  fraud,  still  their  conduct  must  be  deemed 
deserving  of  the  strongest  censure. 

The  inability  of  the  committee  to  positively  state  that  these 
officers  were  guilty  of  fraud,  is,  to  a  great  extent,  due  to  the  con- 
sideration that  the  total  ignorance  of  their  duties  as  such,  and 
the  want  of  intelligence  evinced  by  them  in  the  fulfilment  of  those 
duties,  are  inconsistent  with  the  supposition  that  they  were  capable 
of  carrying  out  a  scheme  to  fraudulently  affect  the  election. 

It  is  easy  to  see,  from  the  above,  how  little  weight  can  be  at- 
tached to  the  official  acts  of  precinct  officers  such  as  these,  or  to  any 
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result  of  the  election  as  declared  by  them.  Although  the  Statute 
of  1876,  Chap.  1*8,  §4,  provides  that  the  recount  made  by  the 
Board  of  Aldermen  u  shall  stand  as  the  true  return  of  the  ward," 
yet  it  must  not  therefore  be  supposed  that  it  is  any  the  less  the 
duty  of  the  ward  officers  to  exercise  all  the  care  properly  incident  to 
their  office,  because  in  case  the  return  of  the  Board  of  Aldermen  is 
for  any  reason  sot  aside  the  certificate  of  the  precinct  officers  must 
be  considered  the  best  evidence  of  the  result  of  the  election. 

While  not  expressing  any  opinion  on  the  issues  now  pending  in 
both  branches  of  the  City  Council,  nor  taking  part  in  the  yet 
unsettled  controversies  arising  out  of  this  election,  it  is  desirable 
that  the  mischief  caused  by  the  acts  of  such  incompetent  persons, 
and  the  results  which  may  ensue  therefrom,  should  be  pointed  out, 
in  order,  if  possible,  to  impress  upon  the  minds  of  the  electors  the 
necessity  of  choosing  competent  and  trustworthy  men  as  precinct 
officers. 

In  the  first  place,  the  ignorance,  incompetency,  and  negligence 
of  the  officers  of  Precinct,  3,  Ward  13,  render  their  official  acts 
nn worthy  of  credence.  In  the  second  place,  the  discrepancy 
between  the  number  of  ballots  found  in  the  envelope  (274),  the 
number  of  names  checked  on  the  voting-lists,  and  the  number  of 
ballots  sworn  to  by  the  majority  of  officers  as  having  been  cast, 
render  it  impossible  to  ascertain  with  any  degree  of  certainty  the 
true  number  that  were  voted. 

Upon  such  a  state  of  facts  Mr.  McCrary,  in  his  "  American  Law 
of  Elections,"  says  :  — 

§302  lt  While  a  mere  irregularity  which  does  not  affect  the 
result  will  not  vitiate  the  return  ;  yet,  where  the  provisions  of  the 
election  law  have  been  entirely  disregarded  by  the  officers,  and 
their  conduct  has  been  such  as  to  render  their  returns  utterly 
unworthy  of  credit,  the  entire  poll  must  be  rejected.  In  such  a 
case  the  returns  prove  nothing.  But  it  does  not  follow  that  legal 
votes  cast  at  such  poll  must  be  lost.  They  may  be  proven  by 
secondary  evidence  (the  return  being,  until  impeached,  the  primary 
evidence),  and,  when  thus  proven,  may  be  counted." 

In  §30)  he  says:  "■The  question,  under  what  circumstances  the 
entire  poll  of  an  election  division  may  be  rejected,  has  been  much 
discussed,  and  conflicting  views  have  been  expressed  by  the  courts. 
The  power  to  reject  an  entire  poll  is  certainly  a  dangerous  power ; 
and  though  it  belongs  to  whatever  tribunal  has  jurisdiction  to  pass 
upon  the  merits  of  a  contested  election  case,  it  should  be  exercised 
only  i;i  an  extreme  case,  that  is  to  say,  a  case  where  it  is  impossi- 
ble to  ascertain  with  reasonable  certainty  the  true  vote.  It  must 
appear  that  the  conduct  of  the  election  officers  has  been  such  as  to 
destroy  the  integrity  of  their  returns,  and  to  avoid  the  prima-facie 
character  which  they  ought  to  bear  as  evidence  before  they  can  be 
set  aside  and  other  proof  demanded  of  the  true  state  of  the  vote. 
And  it  is  truthfully  said  that  the  whole  conduct  of  election  officers 
may,  though  actual  fraud  be  not  apparent,  amount  to  such  gross 
and  culpable  negligence,  such  a  disregard  of  their  official  duties,  as 
to  render  their  doings  unintelligible  or  unworthy  of  credence,  and 
their  action  entirely  unreliable  for  any  purpose." 
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The  committee  have  quoted  thus  at  length  in  order  to  show,  to 
some  extent,  the  results  which  might  follow  from  a  condition  of 
affairs  such  as  is  found  to  exist  in  the  case  referred  to  them  for 
consideration,  and  how  the  negligence  and  incompetency  of 
precinct  officers  may  not  only  give  rise  to  serious  and  vexatious 
questions,  but  wholly  thwart  a  true  expression  of  the  will  of  the 
voter,  unless  the  expensive  remedy  of  a  new  election  be  resorted 
to. 

In  conclusion,  the  committee  would  venture  to  suggest  that,  so 
long  as  the  voters  in  the  respective  precincts  of  the  city  are  williug 
to  leave  the  machinery  used  to  express  their  will  at  elections  in  the 
hands  of  such  persons  ns  those  who  tilled  the  positions  of  precinct 
officers  in  the  case  under  consideration,  no  change  of  the  election 
laws  will  serve  to  correct  the  evils  which  are  complained  of. 


[In  debate  upon  the  report  of  the  committee,  April  14,  1881, 
it  was  urged,  in  opposition,  that  the  irregularities  shown  were  of 
such  character  and  extent  as  to  vitiate  the  entire  election,  and  re- 
quire that  a  new  election  be  ordered.  In  support  of  the  com- 
mittee's report  it  was  held  that,  the  irregularities  appearing  in 
only  one  precinct  out  of  the  five  into  which  the  ward  wns  divided, 
affeo.ing  at  the  most  the  rights  of  a  small  minority  of  the  voters 
of  the  ward,  and  there  being  no  provision  in  law  for  holding  a 
supplementary  election  in  a  single  precinct  for  the  correction  of 
errors,  the  whole  ward  should  not  be  required  to  vote  again  upon 
the  matter.  This  position  was  strengthened  by  the  fact  that  the 
committee  found  no  evidence  of  fraud,  but  only  of  incompetency 
and  carelessness  on  the  part  of  the  officers  of  election.] 
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1882. 

Frederick  Bleiler  v.  Abraham  T.  Rogers.  —  Ward  22. 

Committee  on  Elections.  —  Messrs.  William  F.  Wharton,  Thomas  J.  Den- 
kbt,  William  J.  Welch,  William  L.  Harding,  Thomas  J.  Emery. 

Document  SO. — February  16,   1882;   Report  by  Messrs.  Wharton,  Hard- 
ing, and  Emery;  Messrs.  Welch  and  Denney  dissenting. 

Variation  in  Names  on  Ballots.  Ballols  bearing  the  names  "  Frederick  Blieler," 
"  Frederic  K.  Bleiler,"  "  Fred.  Bleiler,''  and  "F.  Bleir  "  were  counted  for  Frederick 
Bleiler;  and  ballots  bearing  the  names  "  Abram  T.  Rogers,"  "  A.  T.  Rogers,"  and 
''  Abrm.  Rogers  "  were  counted  for  Abraham  T.  Rogers. 

The  Committee  on  Elections,  to  whom  were  referred  the  peti- 
tion of  Frederick  Bleiler,  contesting  the  seat  of  Abraham  T. 
Rogers  in  this  Council,  from  Ward  22,  and  also,  subsequently,  a 
petition  of  Abraham  T.  Rogers  for  a  further  hearing  of  the  case, 
having  heard  the  parties  and  given  the  subject  careful  considera- 
tion, beg  leave  to  submit  the  following  report :  — 

A  recount  by  your  committee  of  the  ballots  cast  in  said  ward 
shows  the  following  result,  which  differs  only  in  a  slight  degree 
from  the  recount  made  by  the  Board  of  Aldermen  :  — 

Precinct  Precinct  Precinct  Total. 

i.  a.  a. 

Frederick  Bleiler 191  106  236  533 

Frederick  Blieler 18  5  8  31 

Frederic  K.  Bleiler 9  8  8  25 

Fred.  Bleiler 1  1 

Total,  if  all  above  are  counted        ...       218         120         253         591 

Precinct  Precinct  Precinct  Total. 
1.  2.  3. 

Abraham  T.  Rogers 200         268         116         584 

Abram  T.  Rogers 1  1 

A.  T.   Rogers 1  1  2 

Abrm.  Rogers 1  1 

Total,  if  all  above  are  counted        ...       201         269         118         588 

The  petitioner  and  sitting  member  appeared  before  your  com- 
mittee with  counsel,  and  the  petitioner  contended  that  the  ballots 
bearing  the  name  of  Frederick  Blieler,  Frederic  K.  Bleiler,  Fred. 
Bleiler,  and  F.  Bleir  should  be  counted  for  him.  If  they  should 
be  so  counted  it  appears  that  Mr.  Bleiler,  the  petitioner,  has  a 
majority  of  three  votes  over  Mr.  Hogcrs,  the  sitting  member, 
allowing  to  the  latter  all  the  above  ballots  bearing  the  name  ol 
Rogers.  If  they  should  not  be  so  counted  the  sitting  member 
has  a  majority  of  at  least  fifty-two  votes  over  the  petitioner. 

By  Section  24  of  the  City  Charter  authority  is  given  to  the 
Board  of  Aldermen,  Common  Council,  and  School  Committee  to 
decide  upon  all  questions  relative  to  the  qualifications,  elections, 
and  returns  of  their  respective  members.     Your  committee,  con- 
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stituted  as  it  is  from  this  Council,  has,  for  purposes  of  investiga- 
tion into  such  questions,  the  powers  which  are  vested  in  the 
Common  Council.  It  needs,  therefore,  no  extended  argument  on 
the  part  of  your  committee  to  support  the  already  firmly  established 
principle  of  law  that,  in  a  case  such  as  is  now  presented,  where 
the  doubtful  ballots  show  an  intention  on  the  part  of  the  voter  to 
vote  for  some  person,  your  committee  are  entitled  to  have  those 
ballots  explained,  and  for  this  purpose  to  take  into  consideration 
the  circumstances  surrounding  the  election,  in  order,  if  possible, 
to  ascertain  for  what  person  the  names  appearing  on  the  ballots 
were  intended.  But,  while  the  above  statement  is  true,  it  must 
be  accepted  with  this  qualification,  that  such  evidence  must  be 
accepted  for  purposes  of  explanation  only,  and  not  to  contradict 
the  ballots,  or  render  them  of  no  effect.  This  is  the  doctrine  laid 
down  in  many  authorities,  of  which  the  undersigned  present  the 
following : — 

McKenzie  v.  Braxton,  in  the  House  of  Representatives  of  the 
Forty-second  Congress,  cited  in  McCrary  on  Elections,  §  396  ; 
Attorney-General  v.  Ely,  4  Wis.,  430;  People  v.  Ferguson,  8 
Cowen,  102  ;  People  v.  Cook,  14  Barb,  259  ;  8  N.  Y.,  67  ;  People 
v.  Pease,  27  N.Y.,  64;  Chapman  v.  Ferguson,  1  Bartlett,  267; 
Mass.  Sen.  Doc.  No.  3  of  the  year  1840  ;  Mass.  Sen.  Doc.  No.  4 
of  the  year  1S43  ;  Mass.  House  Doc.  No.  64  of  the  year  1867; 
Mass.  House  Doc.  No.  46  of  the  year  1875. 

Among  other  facts  in  evidence  in  this  case  the  following  ap- 
peared :  That  the  petitioner  and  the  sitting  member  were  respec- 
tively the  Republican  and  Democratic  candidates  for  the  position 
of  Common  Councilman  from  Ward  22,  and  no  other  candidates 
were  brought  forward  in  said  ward  for  said  position  ;  that  there 
was  no  person  in  the  ward  bearing  the  name  of  Frederic 
K.  Bleiler ;  that  the  only  other  persons  in  the  ward  by 
name  of  Bleiler,  who  had  the  given  name  of  Frederick,  were 
the  father  and  minor  son  of  the  petitioner,  neither  of  whom 
had  the  middle  initial  K.  ;  that  the  father  was  an  old  man  and 
unknown  in  politics  in  said  ward,  while  the  petitioner  had  been 
formerly,  in  the  years  1873  and  1874,  a  member  of  the  Common 
Council ;  that  the  petitioner  always  spelt  his  name  Frederick  with  a 
final  k ;  that  he  was  familiarly  known  in  said  ward  as  Fred. 
Bleiler ;  that  some  ballots  were  printed  and  distributed  on  the  day 
of  the  election  by  the  friends  of  the  petitioner  upon  which  ap- 
peared the  name  of  Frederick  Blieler  ;  that  these  ballots  were  dis- 
covered early  in  the  day,  and  were  withdrawn. 

Under  these  circumstances  it  is  the  opinion  of  the  undersigned, 
who  are  a  majority  of  your  committee,  that  the  ballots  upon  which 
appear  the  name  of  Frederic  K.  Blieler,  Fred.  Bleiler,  Frederick 
Blieler,  and  F.  Bleir,  ought  to  be  counted  for  the  petitioner.  In 
this  view  of  the  case  they  are  supported  by  the  allowance  of  simi- 
lar ballots  to  the  candidates  in  dispute  in  the  authorities  already 
referred  to,  and  by  the  precedents  in  this  Council,  to  the  following 
of  which,  as  being  directly  in  point,  reference  is  made  :  Petition 
of  John  E.  Fitzgerald  and  others,  reported  in  City  Council 
minutes  of  1872,  pp.   16,  17;  Shunk  v.  Wilbur,  reported  in  City 
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Council  minutes  of  1875,  p.  6;  petition  of  John  McBarron,  re- 
ported in  City  Council  minutes  of  1876,  p.  18.  The  undersigned 
would,  therefore,  respectfully  recommend  the  adoption  of  the  fol- 
lowing preamble  and  resolution  :  — 

Whereas,  It  appears  from  an  inspection  of  the  ballots  cast  at  the  last  mu- 
nicipal election  in  Ward  22  that  Frederick  Bleiler  was  elected  a  member  of 
the  Common  Council  instead  of  Abraham  T.  Kogers,  who  received  a  certificate 
of  election; 

Resolved,  That  Frederick  Bleiler  is  entitled  to  the  seat  in  this  Council  now 
occupied  by  Abraham  T.  Rogers. 

Mr.  Denney,  of  the  committee,  presented  the  following  in  dis- 
sent :  — 

The  undersigned  respectfully  dissents  from  the  views  expressed 
in  the  foregoing  report  of  the  majority,  believing  that  Abraham  T. 
Rogers,  the  sitting  member,  is  entitled  to  the  seat  he  occupies,  he 
having  received  a  larger  number  of  votes,  in  the  opinion  of  the 
undersigned,  than  Frederick  Bleiler,  the  contestant. 

The  undersigned  believes  that  the  ballots  enumerated  in  the  re- 
port of  the  majority  wherein  the  names  of  the  candidates  were 
incorrectly  spelled,  cannot  be  properly  or  legally  counted  for  said 
candidates,  and  he  is  sustained  in  this  view  by  the  opinion  of  our 
late  Corporation  Counsel,  given  to  a  committee  of  the  Aldermen 
in  1881,  by  whom  the  ballots  in  this  particular  case  were  can- 
vassed. 

The  undersigned  therefore  respectfully  recommends  that  the  con- 
testant, Frederick  Bleiler,  have  leave  to  withdraw. 

Mr.  Welch,  of  the  committee,  presented  the  following  in  dis- 
sent :  — 

As  a  member  of  the  Committee  on  Elections  I  dissent  from  the 
other  two  reports,  because  I  believe  that  all  the  tickets  that  were 
under  dispute  in  the  committee  should  be  brought  before  the  full 
Council  to  be  acted  upon. 

After  discussion  the  reports  were  recommitted  with  instruc- 
tions to  present  at  the  next  meeting  of  the  Council  an  agreed 
statement  of  the  ballots  cast,  respectively,  for  Abraham  T.  Rogers 
and  Frederick  Bleiler  ;  and  also  all  the  ballots  remaining  which  were 
not  classified  and  counted.     The  committee  reported  Feb.  23  :  — 

That  on  a  reexamination  of  the  ballots,  in  order  to  comply  with 
'the  above  instructions,  they  find  that  a  mistake  was  made  in  the 
previous  couut  of  the  votes  cast  for  Frederick  Bleiler  in  Precinct 
1,  by  which  the  said  Bleiler  was  credited  with  191  votes,  when  he 
received  only  182.  [Here  follows  a  tabulated  statement  of  the  last 
count.]  From  this  it  will  be  seen  that  Mr.  Rogers  has  a  majority 
of  four  votes  over  Mr.  Bleiler,  and  is,  therefore,  entitled  to  the 
seat  he  now  occupies  at  this  Board.  The  committee,  therefore,  re- 
spectfully recommend  that  the  petitioner  have  leave  to  withdraw. 

The  report  of  the  committee  was  accepted,  and  leave  to  withdraw 
was  granted  the  petitioner.  (C.  C.  Records,  Vol.  XLIIL,  pp. 
100,  120.) 
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1883. 

John  J.  Teevens  et  aL,  Petitioners. — Ward  13. 

Committee  on    Elections. — Messrs.    William    F.    Wharton,    Thomas    J. 
Denney,  James  H.  Gallagher,  John  J.  Boyle,  Charles  F.  Quigley. 

Document  22 ;  February  15,  1S83 ;    Eeport  by  the  committee. 

Irregularity  in  Conduct  of  Election  Officers.  Evidence  being  produced  to  show 
that  officers  of  election  tampered  with  ballots  after  they  were  cast,  marked  a  ballot 
for  the  purpose  of  identifying  the  voter,  and  communicated  to  persons  outside  the  mil 
facts  connected  with  the  balloting,  it  was  held  that  these  acts  did  not  show  fraud  in 
the  election,  although  reprehensible  and  subjecting  the  officers  so  offending  to  punish- 
ment under  the  statutes,  to  which  the  petitioners  could  appeal. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  J.  J.  Teevens  and  others,  for  a  recount  of  the  ballots  cast  for 
members  of  the  Common  Council  at  the  last  municipal  election  in 
Ward  13,  and  for  an  investigation  regarding  the  conduct  of  said 
election,  respectfully  submit  the  following  report :  — 

The  petition  referred  to  your  committee,  upon  which  their  pro- 
ceedings were,  of  course,  based,  shows  that  the  petitioners  make 
two  requests :  1st,  that  the  Common  Council  recount  the  ballots 
cast  at  the  last  municipal  election  in  Ward  13  for  members  of  the 
Common  Council ;  and,  2d,  that  they  investigate  into  the  manner 
in  which  the  election  was  conducted. 

Public  Statutes,  c.  7,  §35,  provides  as  follows;  "If  within 
thirty  days  next  following  the  day  of  an  election  a  person  who  re- 
ceived votes  for  any  office  at  said  election,  by  himself,  his  agent  or 
attorne}*,  serves  upon  the  clerk  of  any  city  or  town  a  statement,  in 
writing,  claiming  an  election  to  such  office,  or  declaring  an  in- 
tention to  contest  the  election  of  any  other  person  who  has  received, 
or  who  may  receive,  a  certificate  of  election  for  the  same,  such 
clerk  shall  retain  the  envelope  containing  the  ballots  thrown  at 
such  election,  sealed,  as  provided  by  law,  subject  to  the  order  of 
the  body  to  which  either  of  said  persons  may  claim  or  be  held  to 
have  been  elected,  or  until  such  claim  is  withdrawn,  or  such  election 
is  decided  by  the  authority  competent  to  determine  the  same." 

The  petitioners  in  the  present  case  omitted  to  serve  the  state- 
ment- as  above  required,  and  the  ballots  were  consequently  de- 
stroyed by  the  City  Clerk,  as  provided  by  Pub.  Sts.,  c.  7,  §  34. 
Your  committee  were,  therefore,  unable  to  comply  with  the  request 
of  the  petitioners  for  a  recount.  It  will  also  be  borne  in  mind 
that,  in  reaching  their  conclusions  upon  the  second  request  of  the 
petitioners,  your  committee  were,  as  a  consequeuce  of  such 
destruction,  deprived  of  any  evidence  which  the  ballots  might  them- 
selves furnish  upon  inspection. 
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Your  committee,  upon  the  second  request  of  the  petitioners, 
heard  the  evidence  which  was  offered,  and  append  it  to  their 
report  for  the  information  of  the  members  of  the  Council.  The 
charges  resolve  themselves  into  two  classes  :  1st,  those  made  by 
Mr.  .John  Howard,  clerk  of  Precinct  1,  against  Mr.  Timothy  J. 
Donahoe,  the  warden  of  the  same  precinct,  and  against  Mr.  Denis 
Dwyer,  one  of  the  deputy  inspectors  ;  and,  2d,  those  made  by  Mr. 
Francis  J.  Cummings  against  Mr.  Donahoe. 

The  first  class  consists,  in  substance,  of  the  following,  namely  : 
that  during  the  counting  of  the  ballots,  after  the  close  of  the  polls, 
Mr.  Donahoe  obliterated  more  completely,  with  a  pencil,  the  name 
of  Mr.  John  J.  Teevens  on  two  ballots,  after  he  and  Mr.  Howard 
had  agreed  that  the  voter  had  intended  to  scratch  that  name  on 
those  ballots,  and  that,  also,  during  the  counting  of  the  ballots, 
Mr.  Dwyer  erased  the  same  name  on  twelve  ballots  where  the  name 
had  not  been  erased  by  the  voter. 

The  proof  of  these  charges,  so  far  as  they  relate  to  Mr.  Dwyer, 
rests  almost  entirely  upon  the  testimony  of  Mr.  Howard.  The 
only  other  testimony  which  is  in  the  slightest  degree  corroborative 
is  that  of  Mr.  Peter  Lincoln,  one  of  the  inspectors  of  the  precinct, 
whose  testimony  in  that  regard  is  given  on  page  40  of  the  Appen- 
dix, and  consists  of  the  remark  which  he  heard  Mr.  Howard  make, 
as  to  what  might  happen  if  certain  work  went  on,  and  of  the  re- 
mark which  he  heard  Mr.  Donahoe  make :  "  We  will  make  it 
plainer."  The  first  of  these  remarks  might  be  equally  applicable 
to  the  action  of  Mr.  Donahoe  and  to  that  of  Mr.  Dwyer,  and  there- 
fore it  cannot  properly  be  used  as  corroborative  only  of  the  graver 
charge  against  Mr.  Dwyer ;  while  the  second  remark  evidently  has 
relation  only  to  the  charge  against  Mr.  Donahoe.  The  rest  of  the 
testimony  upon  this  head  is  distinctly  opposed  to  that  of  Mr.  How- 
ard, Mr.  Lincoln  himself  and  others  testifying  that  they  themselves 
saw  nothing  improper  during  the  couuting  of  the  ballots  ;  and 
your  committee  feel  that,  however  well  Mr.  Howard  may  have 
appeared  as  a  witness,  and  however  much  they  might  be  inclined 
to  believe  his  testirnoiry,  still  they  would  not  be  justified  upon  that 
testimony  alone  in  finding  that  so  serious  a  charge  as  that  made 
against  Mr.  Dwyer  was  proved.  As  to  the  charge  against  Mr. 
Donahoe  the  evidence  is  somewhat  clearer,  Mr.  Lincoln's  testimony, 
as  has  been  above  remarked,  being,  so  far  as  it  went,  in  corrobo- 
ration of  that  of  Mr.  Howard,  and  your  committee  are  of  the 
opinion,  from  the  evidence  presented  to  them  upon  this  point,  that 
Mr.  Donahoe  was  guilty  of  the  action  attributed  to  him,  and  that, 
in  this  respect,  he  has  shown  himself  entirely  unworthy  of  the  trust 
imposed  upon  him.  A  person  who,  in  such  a  position  as  he  then 
occupied,  will  so  far  forget  himself  as  to  tamper  in  any  way  with  a 
ballot,  after  it  had  been  placed  in  the  ballot-box  by  the  voter,  sub- 
jects himself  to  the  strongest  censure. 

It  remains  to  dispose  of  the  second  class  of  chai'ges,  which  con- 
sists of  the  following,  namely:  that  Mr.  Donahoj  communicated 
with  a  person  or  persons  outside  the  rail,  during  the  polling,  and  that 
he  marked  a  ballot  as  it  was  going  into  the  ballot-box,  because  he 
wanted  to  know  how  the  voter  voted. 
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Your  committee  are  of  the  opinion  that,  if  Mr.  Donahoe  was  guilty 
of  the  above  acts,  his  conduct,  however  reprehensible  in  itself,  can 
hardly  be  held  to  have  seriously  affected  the  general  conduct  of  the 
election,  and,  moreover,  Pub.  Sts.,  c.  7,  §  53,  provides  as  follows  : 
"  Until  the  close  of  the  polls  and  the  public  declaration  of  the  vote 
at  an  election  in  a  city  no  statement  shall  be  made  by  any  warden, 
inspector  or  clerk,  of  the  number  of  ballots  cast,  the  number  of 
voters  present,  the  number  of  votes  given  for  any  person  or  for 
any  officer,  the  name  of  any  person  who  has  voted,  the  name  of  any 
person  which  has  been  voted  on,  nor  of  any  other  fact  tending  to 
show  the  state  of  the  polls,"  and  Pub.  Sts.,  c.  7,  §  54,  provides  as 
follows  :  "  Any  warden,  ward  clerk,  or  inspector  who  violates  the 
provisions  of  the  preceding  sections  shall  be  punished  by  a  fine  not 
exceeding  one  hundred  dollars,  or  imprisonment  in  the  House  of 
Correction  for  twenty  days."  It  will  be  observed,  therefore,  that,  if 
Mr.  Donahoe  made  any  such  statement  as  is  alleged  by  Mr.  Cuin- 
mings  in  his  testimony,  he  has  been  guilty  of  an  offence  punishable 
by  statute  ;  and  the  committee  are  of  opinion  that  in  this  regard  the 
petitioners  should  be  left  to  their  statutory  rights. 

While,  therefore,  your  committee  are  unable  to  find,  as  a  matter 
of  fact,  that  there  was  fraud  in  the  conduct  of  the  election  in 
question,  the}T  feel  that  they  are  not  saying  too  much  when  they 
express  the  opinion  that,  with  a  few  exceptions,  the  persons  to 
whom  the  conduct  of  the  election  in  question  was  committed  were 
totally  uufit  to  properly  perform  the  important  duties  assigned  to 
them,  and  were,  for  the  most  part,  regardless  of  the  respon- 
sibilities which  are  attached  to  the  positions  which  they  were  called 
upon  to  fill. 

The  report  of  the  committee  was  accepted,  April  12,  1883. 
(C.  C.  Records,  Vol.  XLIV.,  p.  280.) 


James  Donovan  v.  A.  Francis  Richards. — Ward  16. 

Document  28 ;  March  8,  1883 ;  Report  by  Messrs.    Denney,   Gallagher, 
Boyle,  and  Quiglet  ;  Mr.  Wharton  dissenting. 

Uncertainty  by  Reason  of  Fraud.  A  number  of  ballots  appearing  to  have  been 
tampered  with  by  the  erasure,  or  scratching,  of  a  name  after  they  were  deposited,  but 
no  satisfactory  evidence  being  produced  that  the  number  of  such  ballots  was  sufficient 
to  affect  the  result,  it  was  held  that  the  effect  of  the  fraudulent  act  was  not  such  as  to 
create  uncertainty,  and  warrant  the  rejection  of  the  entire  vote  of  the  precinct  in 
which  the  fraud  was  committed ;  but  that  the  remedy  was  to  be  found  in  purging  the 
poll  of  the  fraudulent  votes  by  rejecting  them  from  the  count. 

In  this  case  the  petition  of  the  contestant  set  forth  that  "  gross 
frauds  were  perpetrated  by  tlie  precinct  and  ward  officers  of  said 
ward,  and  that  the  name  of  your  petitioner,  where  it  appeared 
upon  ballots  properly  cast,  was  erased  by  at  least  two  of  the 
precinct  officers   in   said    ward,  and   that  certain  ballots  appear 
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among  the  ballots,  which  ballots  are  not  registered  or  stamoed  and 
were  not  deposited  by  the' voters  as  required  by  iaw.,  and  were  not 
cast  by  the  voters  in  said  ward  ;  and  your  petitioner  further  claims 
that  other  frauds  were  perpetrated  by  which  votes  properly  cast 
for  your  pe'itioner  were  taken  from  him,  and  not  counted  for  him, 
and  that,  by  reason  of  such  acts  and  frauds,  your  petitioner  has 
been  defrauded  of  the  seat  in  your  bo<\j  to  which  he  was  elected." 

The  committee  reported,  March  8,  as  follows  :  — 

At  the  hearings  given  by  the  committee  a  number  of  witnesses 
testified  to  irregular  and  improper  proceedings  on  the  part  of  some 
of  the  precinct  officers  while  the  voiing  was  going  on,  and  also 
after  the  polls  had  been  closed.  The  conduct  of  these  election 
officials,  as  described  by  the  witnesses,  was  such  as,  in  the  opinion 
of  the  committee,  to  destroy  the  integrity  of  the  returns,  and 
warrant  the  Common  Council  in  rejecting  them.  The  testimony 
of  the  witnesses  in  regard  to  fraud  perpetrated  by  the  precinct 
officers  is  sustained,  in  at  least  two  instances,  by  the  appearance 
of  the  ballots  themselves.  Mr.  John  B.  Bergh  testifies,  in  sub- 
stance, that  he  saw  the  warden,  McLaughliu,  counting  straight 
Democratic  tickets,  upon  which  Mr.  Donovan's  name  appeared  ; 
that  he  held  a  pencil  in  his  hand,  and  with  it  marked  quickly  aero  s 
the  bottom  of  a  dozen  or  more  ballots,  where  the  names  of  the 
candidates  for  Common  Council  were.  Mr.  Morris  Clark's  testi- 
mony is  to  the  same  effect,  but  not  so  definite  as  Mr.  Berth's. 
Upon  an  examination  of  the  ballots  cast  in  this  precinct  the  com- 
mittee discovered  twenty-seven  ballots  marked  uniformly  in  just 
such  manner  as  the  witness  described.  The  names  of  two  of  the 
candidates  —  Donovan  and  Rosnosky  —  are  upon  the  same  line  on 
the  ballots,  and  both  names  are  scratched  by  pencil-marks  carried 
across  the  ballot. 

In  Precinct  3  the  evidence  of  fraud  is  still  stronger  than  in 
Precinct  1.  The  clerk,  John  F.  O'Neil,  testified  positively  to  see-  ' 
ing  the  warden,  John  W.  Lehon,  scratch  Mr.  Donovan's  name  from 
a  ballot,  with  a  lead-pencil.  He  states,  "  I  looked  around  and 
saw  Lehon  scratch  a  ballot ;  and  I  said,  '  I  want  none  of  this  busi- 
ness here  while  I  am  here.'  He  immediately  put  the  pencil  in  his 
pocket.  He  scratched  Donovan's  name  right  on  top  of  it."  The 
committee  found,  among  the  ballots  of  this  precinct,  eleven  upon 
which  the  name  of  Donovan  is  scratched  with  a  single  short 
pencil-mark.  They  have  the  appearance  of  being  hastily  marked, 
the  name  of  the  scratched  candidate  being  perfectly  legible,  instead 
of  being  obliterated,  as  is  the  case  in  a  ballot  as  ordinarily  pre- 
pared by  a  voter.  The  committee  did  not  discover  any  ballots  in 
Precinct  2  whose  appearance  would  attract  special  attention  ;  but 
a  number  of  witnesses  testify  positively  to  seeing  the  warden  in 
this  precinct  marking  ballots  with  a  pencil  which  he  carried  behind 
his  ear  and  in  his  mouth  His  actions  attracted  so  much  attention 
that  an  outcry  was  raised  by  the  spectators,  and  the  warden  was 
forced  to  remove  his  pencil,  which  he,  as  he  stated,  supposed  wis 
a  toothpick,  and  put  it  in  his  pocket,  before  the  disturbance  could 
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1)2  quieted.  (See  testimony  of  Raphael  Rosnosky,  Christie  A. 
Scheelce,  Florence  Barrett,  Thomas  B.  Fitzgerald.)  In  this 
precinct  it  appears  that  a  deputy  inspector  whose?  services  were  not 
required  was  present  behind  the  rail  during  the  election,  and  as- 
si  ted  the  other  officers,  in  direct  violation  of  the  law  in  this 
regard.  (Acts  of  1881,  chap.  291,  §  1.)  It  will  also  be  seen  by 
the  evidence  th  it  charges  were  made  of  intimidation  of  the  voters, 
and  other  acts  of  unfairness  on  the  part  of  some  of  the  precinct 
officers.  These  charges,  although  the  natural  outcome  of  a  heated 
election,  should,  however,  be  considered  as  to  their  bearing  upon 
the  other  testimony  presented,  and  as  to  whether  or  not  they  in- 
dicate any  purpose  of  the  election  officers  to  aid  or  defeat  one  or 
another  of  the  candidates. 

The  rule  for  impeaching  the  returns  of  a  precinct,  on  the  ground 
of  fraud  or  misconduct  on  the  part  of  the  election  officers,  is  as 
follows  :  "  When  the  result  in  any  precinct  has  been  shown  to  be 
so  tainted  with  fraud  that  the  truth  cannot  be  deducible  therefrom, 
then  it  should  never  be  permitted  to  form  a  part  of  the  canvass." 
(McCrary,  §  437  )  The  committee,  after  carefully  considering  all 
the  evidence,  supported  as  it  is  by  the  appearance  of  the  ballots 
themselves  in  at  least  two  precincts,  are  of  the  opinion,  as  stated 
in  the  outset,  that  the  ballot  of  Ward  ]  6  is  so  tainted  with  fraud 
that  it  should  be  rejected,  and  that  the  sitting  member's  seat  should 
be  declared  vacant,  and  a  new  election  ordered.  They  arc  also 
impressed  with  the  fact  that  the  majority  of  the  election  officers, 
notably  in  Precincts  1,  2,  and  3,  have  shown  themselves  to  be  not 
only  incompetent,  but  entirely  unworthy  of  the  trust  imposed  upon 
them,  and,  if  found  guilty  of  the  acts  ascribed  to  them,  they 
should  be  removed. 

The  committee  respectfully  recommend  the  passage  of  the  fol- 
lowing orders : — 

Ordered,  That  the  seat  now  occupied  by  A.  Francis  Richards,  as  a  mem- 
ber of  the  Common  Council  from  Ward  16,  be  declared  vacant. 

Ordered,  That  the  Board  of  Aldermen  be  requested  to  issue  a  warrant  for 
an  election  in  Ward  16,  to  fill  the  vacancy  in  the  Common  Council  caused  by 
the  removal  of  A.  Francis  Richards. 

Mr.  Wharton,  of  the  committee,  presented  the  following  in  dis- 
sent :  — 

The  undersigned  respectfully  dissents  from  the  recommenda- 
tion of  the  majorit}'  of  the  committee,  and  begs  leave  to  state  his 
reasons  therefor,  as  follows  :  — 

The  petition  referred  to  your  committee,  which  is  to  be  found 
at  the  beginning  of  the  Appendix  to  the  reports  of  your  com- 
mittee, sets  forth  with  sufficient  clearness  the  charges  and  claims 
made  by  the  petitioner.  To  support  this  petition  the  evidence 
which  is  submitted  in  the  Appendix  was  presented  to  your  com- 
mittee. As  will  be  seen  this  evidence  is  extremely  voluminous, 
and  the  undersigned  will  not  u  ndertake,  in  his  report,  to  make  any 
abstract  of  it,  or  to  comment  upon  it  at  any  length.  He  will, 
therefore,  simply  state  the  conclusions  which  he  has  reached,  after 
a  careful  consideration  of   t,  a:ul  after  an  inspection  and  recount 
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of  the   ballots    cast,    so   far   as   such  conclusions  bear  upon  the 
charges  made  in  the  petition 

The  only  charges  of  fraud  upon  which  evidence  was  presented 
are  those  which  allege  that  the  name  of  the  petitioner  was  erased 
by  certain  of  the  precinct  officers  during  the  examination  and 
counting  of  the  ballols  after  the  polls  hail  been  closed.  The  bur- 
den of  proof  is,  of  course,  upon  the  petitioner  to  overturn  the 
presumption,  which  the  official  acts  and  the  ballots  carry  with 
them,  that  all  that  has  been  done  has  been  rightly  done,  and  to 
convince  the  committee  of  the  facis  charged.  Conduct  so  serious 
as  is  here  alleged  should  not  be  lightly  found  against  the  per- 
sons accused  ;  and  the  danger  of  undertaking  to  decide,  from  any 
peculiarity  in  the  manner  of  erasures  upon  the  ballots  alone,  that 
the  names  of  candidates  were  fraudulently  erased  thereon  after 
the  ballots  had  been  through  the  ballot-box,  cannot  be  too  care- 
fully borne  in  mind. 

In  the  opinion  of  the  undersigned  the  charges  of  fraud  are  sub- 
stantiated only  in  the  case  of  Precinct  3.  The  appearance  of 
eleven  ballols  in  that  precinct,  taken  together  with  the  extrinsic  evi- 
dence presented  as  to  the  conduct  of  the  warden  after  the  close  of 
the  polls,  is  sufficient  to  satisfy  the  undersigned  that  the  name  of 
the  petitioner  was  erased  upon  those  ballols  after  they  had  been 
deposited  in  the  ballot-box  by  the  voter.  On  all  of  these  ballots 
the  printed  names  of  other  candidates  for  other  offices  were  care- 
fully erased  by  shading,  or  were  pasted  over  with  other  names, 
while  the  name  of  the  petitioner  was  erased  by  a  single  pencil 
line,  in  some  instances  drawn  through  a  part  only  of  the  name. 

As  to  Precinct  2,  although  the  greater  part  of  the  testimouy 
from  both  the  petitioner  and  the  seated  member  was  directed  to 
that  precinct,  the  evidence  is  extremely  contradictory,  and  that 
offered  by  the  petitioner  is  slso,  in  the  opinion  of  the  under- 
signed, unsatisfactory  ;  and  there  is  nothing  to  be  derived  from 
an  inspection  of  the  ballots  themselves  of  a  nature  to  substan- 
tiate the  charge  of  fraudulent  erasure  behind  the  rail. 

The  evidence  as  to  fraud  in  Precinct  1,  aside  from  the  ballots, 
is  meagre.  Mr.  Maurice  Clark  and  Mr.  John  H.  Bergh  testified 
that  they  saw  the  warden,  William  A.  McLaughlin,  doing  some- 
thing which  they  believed  to  be  what  they  denominated  as 
scratching  during  the  counting  of  the  ballots  ;  but  an  examination 
of  their  testimony  shows  nothiug  to  substantiate  such  a  charge, 
and  the  testimony  of  Messrs.  John  D.  Donovan,  Robert  Herter, 
William  F.  Lewis,  and  Mr.  Richards,  aside  from  that  of  Mr. 
William  A.  McLaughlin  himself,  all  of  whom  had  as  good  oppor- 
tunities to  watch  the  conduct  of  the  election  in  the  precinct  in 
question  as  either  Mr.  Clark  or  Mr.  Bergh,  goes  to  show  that 
there  was  no  improper  action  by  persons  behind  the  rail  during 
the  casting  or  the  counting  of  the  ballots.  The  undersigned  is, 
moreover,  of  the  opinion  that  the  appearance  of  the  ballots  them- 
selves affords  no  evidence  to  support  the  charges  made  by  Messrs. 
Clark  and  Bergh.  The  name  of  the  petitioner  is  erased  upon 
about  twenty-seven  of  them  with  a  pencil ;  but  there  does  not 
seem  to  be  anything  in  the   appearance  of  the  erasures    to  justify 
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the  conclusion  that  the  name  was  erased  after  the  ballots  had 
been  deposited  in  the  ballot-box. 

The  result,  therefore,  of  the  investigation  of  the  undersigned  is, 
so  far  as  the  charges  of  fraud  are  concerned,  to  find  that  those 
charges  are  proved  only  in  the  case  of  Precinct  3,  and  that  in  that 
precinct  the  fraud  affects  eleven  ballots  only,  it  remains,  there- 
fore, to  determine  the  effect  of  that  finding  upon  the  whole  election. 
A  careful  consideration  of  the  authorities  shows  the  law  to  be  that, 
even  where  fraud  has  been  found,  as  a  matter  of  fact  the  election 
should  not  be  declared  void  if,  from  all  the  evidence,  the  will  of 
the  voters  can  be  ascertained.  (See  McCrary  on  Elections  (2d 
eel.),  §§  303  el  acq.;  441  et  seq. ;  Mann  u.  Cassidy,  1  Brewster,  11, 
32  ;  Littlefield  v.  Green,  Brightley's  Election  Cases,  4t)3,  496,  and 
note  on  page  501  ;  Knox  County  v.  Davis,  63  111.,  405,  418  ;  Cou- 
tested  Election  Cases  in  Congress  (18H5-1871 ),  pp.  58,84,  88; 
Contested  Election  Cases  in  Congress  (1871-1876),  pp.  3*9,  41 1, 
459.)  This  rule  is  well  stated  in  the  case  of  Washburn  y,  Vorliees, 
Contested  Election  Cases  in  Congress  (1865-1871),  p.  58,  in  the 
following  words:  kt  When  the  result  in  any  precinct  has  been 
ohown  to  be  so  tainted  with  fraud  that  the  truth  cannot  be  dedu- 
cible  therefrom,  then  it  should  never  be  permitted  to  form  part  of 
the  canvass.  The  precedents,  as  well  as  the  evident  requirements 
of  truth,  not  only  sanction,  but  call  for  the  rejection  of  the  entire 
poll  when  stamped  with  the  characteristics  here  shown  "  ;  or,  in 
the  words  of  Thompson,  C.J.,  in  Chad  wick  v.  Melvin,  reported  in 
Brightley's  Election  Cases,  p.  256  :  "There  is  nothing  which  will 
justify  the  striking  out  of  an  entire  division  but  an  inability  to  de- 
cipher the  returns,  or  showing  that  not  a  single  legal  vote  was 
polled,  or  that  no  election  was  legally  held."  (See,  also,  Powers 
v.  Reed,  19  Ohio  St.,  207.)  In  the  case  now  under  consideration 
the  extent  of  the  fraud  can  be  determined  as  affecting  eleven 
ballots  only,  and,  if  those  ballots  are  credited  to  Mr.  Donovan, 
the  result  of  the  election  can  be  ascertained  without  difficulty,  and 
without  any  uncertainty.  If  the  effect  of  the  fraudulent  acts  had 
beeu  such  as  to  render  the  whole  vote  in  Precinct  3  uncertain,  so 
that  the  will  of  the  voters  could  not  be  ascertained,  the  result 
would  have  been  that  the  whole  poll  in  that  precinct  must  have 
been  declared  void,  and  it  would  then  have  become  necessary  to 
have  considered  whether  or  not  a  new  election  should  be  recom- 
mended. But  the  remedy  in  the  case  now  under  consideration  is, 
to  purge  the  polls  of  the  fraudulent  votes  if  possible  (see  the 
opinion  of  Thompson,  C.J.,  in  Chadwick  v.  Melvin,  supra;)  and, 
if  this  remedy  is  applied  in  the  case  of  Precinct  3,  it  is  believed 
that  substantial  justice  will  be  done  to  the  voters.  The  under- 
signed, therefore,  respectfully  recommends  that  the  eleven  ballots, 
upon  which  the  petitioner's  name  was  fraudulently  erased,  be 
counted  for  him,  and  the  undersigned  has  so  counted  them  in  the 
return  he  uow  makes  of  the  recount  made  by  the  committee. 

The  allowance  of  these  eleven  ballots  to  the  petitioner  still 
leaves  Mr.  Richards,  the  present  occupant  of  the  contested  seat, 
a  majority  of  five  votes  over  the  petitioner,  accordiug  to  the  re- 
count which  has  been  made  by  your  committee,  a  tabular  state- 
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ment  of  the  results  of  which,  together  with  the  results  of  the  ward 
returns,  and  of  the  recount  by  the  Board  of  Aldermen,  is  given  at 
the  end  of  this  report. 

There  were  in  all  two  ballots  for  Mr.  Richards  and  one  for  Mr. 
Donovan  in  Precinct  2,  and  three  for  Mr.  Richards  and  two  for 
Mr.  Donovan  in  Precinct  4,  which  were  not  registered  as  having 
been  through  the  ballot-bos.  These  ballots  are  noted  in  the  tabu- 
lar statement,  and  they  have  not  been  counted  for  either  candidate 
in  the  returns. 

The  presence  in  Precinct  2  of  Mr.  Whitman  C.  Raymond,  one 
of  the  deputy  inspectors,  behind  the  rail  during  the  polling  and 
counting  of  the  ballots,  besides  that  of  the  regular  precinct  officers, 
making  five  officers  present  during  the  polling  and  counting,  was 
directly  contrary  to  the  provisions  of  the  Act  of  1881,  c.  291,  §  1, 
and  he  has  exposed  himself  to  liability  for  the  penalty  named  in 
§  5  of  said  Act. 

TABULAR     STATEMENT. 
Vote   for  A.   Francis   Richards. 

Precinct    Precinct    Precinct    Precinct    Totals. 
I.  3.  3.  4. 

Ward  Returns 265         173  150  168         756 

Recount  by  the  Board  of  Aldermen  .         264         176  152  168         700 

Recount  by  Committee  on  Elections  .         262         172  148  165        747 

Two  votes  in  Precinct  2  not  counted  for  Mr.  Richards,  because  not  regis- 
tered. 

Three  votes  in  Precinct  4  not  counted  for  Mr.  Richards,  because  not  regis- 
tered. 

Vote  for  James  Donovan. 

Precinct    Precinct    Precinct    Precinct    Totala. 
1.  3.  3.  4. 

Ward  Returns.         .         ,         .         .143         199  235         141  718 

Recount  by  the  Board  of  Aldermen .     145        229  219         141  734 

Recount  by  Committee  on  Elections.     147         228  228  139  742 

One  vote  in  Precinct  2  not  counted  for  Mr.  Donovan,  because  not  regis- 
tered. 

Two  votes  in  Precinct  4  not  counted  for  Mr.  Donovan,  because  not  regis- 
tered. 

Eleven  votes  fraudulently  erased  in  Precinct  3,  counted  for  Mr.  Donovan. 

Mr.  Richards'  majority,  5  votes. 

The  undersigned,  therefore,  respectfully  recommends  that  the 
petitioner  have  leave  to  withdraw. 

The  report  presented  by  Mr.  Wharton  was  substituted  for  that 
of  the  majority  of  the  'committee  (yeas  34,  nays  30),  and  the 
petitioner  was  granted  leave  to  withdraw,  March  22,  1883.  (C. 
C.  Records,  Vol.  XLIV.,  pp.  190,  227.) 
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Frederick  L.  Donnelly  v.  Martin  T.  Folan. — Ward  13. 

Committee  on  Elections.  —  Messrs.  Thomas  J.  Denney,  William  A.  Foss, 
John  Gallagher,  Andreas  Blume,  Henry  F.  Coe. 

Document  40;  March  26,  1885;  Report  by  the  committee. 

Recount  of  Votes  Refused.  The  petitioner  alleging  fraud  through  tampering  with  the 
ballots  after  they  were  cast,  and  asking  for  an  examination  and  recount  of  the  ballots 
for  the  purpose  of  determining  the  alleged  fact  of  such  fraud,  it  was  held  that,  in  the 
absence  of  evidence  in  support  of  the  petitioner's  allegation,  the  request  for  such  au 
examination  and  recount  should  be  refused. 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  Frederick  L.  Donnelly,  contesting  the  right  of  Martin  T.  Folan 
to  his  seat  in  the  Common  Council  from  Ward  13,  and  alleging 
fraud  on  the  part  of  the  precinct  officers  at  the  last  municipal 
election  in  said  ward,  having  heard  the  petitioner  and  given  the 
matter  careful  consideration,  beg  leave  to  submit  the  following 
ing  report :  — 

The  charge  of  fraud  which  the  petitioner  makes  against  the 
election  officers  is  very  general  in  its  character.  He  states  in  his 
petition  that  his  name  was  erased  from  ballots  "  by  lead-pencil 
marks  drawn  through  said  name,  over  the  red  lines,  after  said 
ballots  were  taken  from  the  box  ;"  meaning  by  the  '*  red  lines  "  the 
marks  made  upon  the  ballots  by  the  cancelling  device  contained  in 
the  ballot-boxes  now  in  use.  This  charge  of  fraud  was  reiterated 
by  the  petitioner  at  the  hearings  before  your  committee,  and  was 
amplified  to  the  extent  of  claiming  that  in  a  few  cases  his  name 
was  obliterated  with  pen  and  ink,  which  appeared  to  your  committee 
a  somewhat  surprising  statement,  as  such  a  proceeding  on  the  part 
of  an  election  officer,  in  a  crowded  precinct,  would  be  almost  certain 
to  attract  attention  and  occasion  remark.  It  was  claimed  that  these 
irregularities  occurred  principally  in  Precincts  1,  2,  and  3  ;  but  there 
was  no  direct  charge  made  by  the  petitioner  against  any  one 
official,  nor  did  he  attempt  to  locate  the  ii regular  proceedings  in 
any  particular  precinct.  The  petitioner  did  not  briug  forward  a 
particle  of  evidence  in  support  of  the  charge  of  fraud,  or  in  any 
way  implicating  any  of  the  election  officers.  On  the  contrary  the 
testimony  showed  that  they  were  men  whose  character  was  above 
reproach. 

The  case,  therefore,  as  presented  to  your  committee,  was  that 
grave  charges  are  preferred  by  the  petitioner  whereby  the  actions 
of  the  precinct  officers  of  Ward  13  at  the  recent  election  are  seri- 
ously called  in  question  ;  but  the  charges  are  unsustained  by  evi- 
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dence  of  any  kind.  The  petitioner,  however,  advanced  a  theory 
that  an  examination  of  the  ballots  themselves  might  disclose  the 
fraud  which  he  claimed  had  been  perpetrated,  and  asked  to  have 
them  produced. 

The  committee,  on  the  other  hand,  considering  the  vagueness  of 
the  charge  and  the  lack  of  evidence  to  support  it,  did  not  feel  war- 
ranted in  producing  the  ballots,  and  refused  to  do  so. 

Being,  therefore,  unanimously  of  the  opinion  that  the  petitioner 
failed  to  establish  his  case,  and  that  Mr.  Folan's  right  to  the  seat 
be  holds  is  not  affected,  your  committee  respectfully  recommend 
that  the  petitioner  have  leave  to  withdraw. 

The  report  of  the  committee  was  accepted.  (C.  C.  Records, 
Vol.  XLVL,  p.  225.) 
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1887. 

Thomas  F.  Nunan  v.  Robert  Provan.  —  "Ward  15. 

Committee  on  Elections. — Messrs.   William   B.  F.   Whall,    Jacob   Fott— 
ler,  William  H.  Murphy,  Robert  H.  Bowman,  Edward  J.  Leart. 

Document  6 ;  January  13,  1887 ;  Report  by  the  committee. 

Variation  in  Names  on  Ballots.  Ballots  bearing  the  name  "M.  J.  Carroll"  were 
counted,  on  a  recount  of  votes,  for  Michael  J.  Carroll ;  and  ballots  bearing  the 
names  "  T.  F.  Nunan  "  and  "  J.  F.  Nunan  "  were  counted  for  Thomas  F.  Nunan ;  it  ap- 
pearing in  evidence  that  said  Michael  J.  Carroll  and  Thomas  F.  Nunan  were  regularly 
nominated  candidates  of  the  Democratic  party,  that  no  other  persons  of  the  same  name 
resided,  or  were  eligible,  or  were  candidates  for  election  to  the  Common  Council  iu 
said  ward  ;  that  the  party  issuing  the  ballots  on  which  the  errors  appeared  intended  to 
give  the  benefit  of  its  votes  to  the  regular  Democratic  candidates,  and  that  the  inten- 
tion of  the  persons  depositing  said  ballots  was  the  same. 

The  Committee  on  Elections,  to  whom  were  referred  the  petition 
of  Thomas  F.  Nunan,  claiming  the  seat  of  Robert  Provan  in  this 
Council  from  Ward  15,  and  the  petition  of  said  Robert  Provan  ask- 
ing for  a  recount  of  the  votes  cast  at  the  last  municipal  election  in 
said  ward  for  Michael  J.  Carroll,  Robert  Provan,  and  Thomas  F. 
Nunan,  having  considered  the  subject  begs  leave  to  submit  the 
following  report :  — 

The  original  return,  made  by  the  election  officers  of  said  ward, 
of  the  votes  cast  for  said  Carroll,  Provan,  and  Nunan,  is  as 
follows  :  — 


Precinct 

Precinct 

Precinct 

Precinct 

Total. 

1. 

2. 

3. 

4. 

Michael  J.  Carroll, 

310 

151 

241 

210 

912 

M.  J.  Carroll, 

19 

19 

Robert  Provan, 

141 

280 

244 

264 

929 

Thomas  F.  Nunan, 

303 

145 

193 

208 

849 

T.  F.  Nunan, 

2 

2 

J.  F.  Nunan, 

16 

16 

The  recount  made  by  the  Board  of  Aldermen,  December  22, 
1886,  of  the  votes  cast,  as  aforesaid,  for  Robert  Provan  and 
Thomas  F.  Nuuan,  is  as  follows  :  — 


Precinct 

Precinct 

Precinct 

Precinct 

Total. 

1. 

2. 

3. 

4. 

Robert  Provan, 

141 

275 

242 

277 

935 

Thomas  F.  Nunan, 

364 

147 

165 

193' 

869 

T.  F    Nunan, 

2 

2 

J.  F.  Nunan, 

40 

16 

23 

20 

99 

This  recount  was  made  upon  the  petition  of  Thomas  H.  Lawton 
and  nine  other  qualified  voters  of  Ward  15,  who  petitioned  the 
Board  of  Aldermen,  December  15,  18S6,  for  a  recount  of  the 
ballots  cast  for  Robert  Provan  and  Thomas  F.  Nunan.  A  copy  of 
said  petition  may  be  found  in  the  Appendix  hereto  annexed. 

At  this  recount  the  ballots  cast  for  Michael  J.  Carroll  were  not 
recounted.     This  recouut  showed  that,  if  the  ballots  cast  for  T. 
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F.  Nunan  and  J.  F.  Nunan  were  counted  for  Thomas  F.  Nunan, 
said  Thomas  F.  Nunan  would  have  970  votes,  a  majority  of  35 
votes  over  the  votes  found  on  said  recount  to  have  been  cast  for 
Robert  Provan,  and  that  said  Robert  Provan  had  a  majority  of  4 
votes  over  the  votes  cast  for  Michael  J.  Carroll  and  for  M.  J.  Car- 
roll, as  returned  by  the  election  officers  of  said  ward.  This  partial 
recount  by  the  Board  of  Aldermen  left  mattery  in  such  an  unsettled 
and  unsatisfactory  state  that,  to  ascertain  the  facts,  and  do  justice 
to  all  parties  concerned,  a  recount  of  the  votes  cast  for  said  Carroll, 
Provan,  and  Nunan  became  absolutely  necessary. 

Accordingly,  after  due  notice  to  the  several  candidates,  your 
committee  recounted  said  votes.  Dr.  Provan  and  Mr.  Carroll 
were  present  during  all  of  said  recount,  and  counsel  for  Dr. 
Provan  was  also  present  for  the  greater  part  of  the  time  during 
said  recount.  Mr.  Nunan  was  not  present  or  represented  by 
counsel. 

The  result  of  said  recount  is  as  follows  :  — 

Precinct  Precinct  Precinct  Precinct  Total. 

1.  2.  S.               4. 

MichaelJ.  Carroll         .         .         .         .351  152  209           194  906 

M.  J.  Carroll 59  19  34            24  136 

Total,  if  all  above  are  counted    .         .410  171  243  218      1.042 

Thomas  F.  Nunan        .         .         .         .359  147  164  190        860 

T.  F.  Nunan        .....  21  3 

J.  F.  Nunan 41  16  29  24         110 

Total,  if  all  above  are  counted    .         .  400  165  194  214        973 

Robert  Provan     .         .         .  .  141  279  243  277         940 

Michael  J.  Carroll,  one  of  the  sitting  members,  contended  that 
the  votes  cast  for  M.  J.  Carroll  should  be  counted  for  him,  the 
said  Michael  J.  Carroll ;  and  Thomas  F.  Nunan,  the  petitioner  for 
the  seat  now  held  by  Robert  Provan,  claimed  that  the  votes  cast 
for  T.  F.  Nunan  and  J.  F.  Nunan  should  be  counted  for  him,  the 
said  Thomas  F.  Nunan.  If  said  votes  should  be  thus  counted  said 
Michael  J.  Carroll  is  entitled  to  the  seat  now  held  by  him,  and 
said  Thomas  F.  Nunan  is  entitled  to  the  seat  now  held  by  said 
Robert  Provan.  If  they  should  not  be  so  counted  the  sitting  mem- 
bers are  entitled  to  their  seats. 

By  Section  24  of  the  City  Charter  (edition  of  1886)  the  Com- 
mon Council  is  authorized  to  decide  upon  all  questions  relative  to 
the  qualifications,  elections,  and  returns  of  its  own  members  ;  and 
3Tour  committee,  appointed  by  and  constituted  from  the  Common 
Council,  has,  for  the  purposes  of  investigation  into  such  questions, 
all  the  powers  which  are  therein  vested  in  the  Common  Council. 

The  voters  who,  at  the  last  municipal  election,  cast  their  ballots 
for  M.  J.  Carroll,  and  for  T.  F.  Nunan  and  J.  F.  Nunan  evidently 
intended  to  vote  for  some  person,  and  your  committee  is  entitled 
to  ascertain  for  what  persons  these  voters  intended  to  vote.  It  is 
not  to  be  considered  for  a  moment  that  these  voters  intended  to 
vote  for  fictitious  candidates,  and  your  committee  is  authorized  to 
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ascertain  the  intention  of  said  voters  by  evidence  extrinsic  to  the 
ballots  themselves. 

"  We  think  evidence  of  such  facts  as  may  be  called  the  circum- 
stances surrounding  the  election,  such  as  who  were  the  candidates 
brought  forward  by  the  nominating  conventions;  whether  other 
persons  of  the  same  name  resided  in  the  district  from  which  the 
officer  was  to  be  chosen  ;  and,  if  so,  whether  they  were  eligible  or 
had  been  named  for  the  office  ;  if  the  ballot  was  printed  imper- 
fectly, how  it  came  to  be  so  printed,  and  the  like,  is  admissible  for 
the  purpose  of  showing  that  an  imperfect  ballot  was  meant  for  a 
particular  candidate,  unless  the  name  is  so  different  that  to  thus 
apply  it  would  be  to  contradict  the  ballot  itself;  or  unless  the 
ballot  is  so  defective  that  it  fails  to  show  any  intention  whatever, 
in  which  case  it  is  not  admissible."  —  Cooley  on  Constitutional 
Limitations,  Gil. 

From  the  evidence  which  was  submitted  to  your  committee,  and 
which  may  be  found  in  the  Appendix  hereto  annexed,  your  com- 
mittee was  of  the  unanimous  opinion  that  the  following  facts  had 
been  proved  at  the  hearing  given  to  the  parties  in  interest :  — 

1.  That  Michael  J.  Carroll  and  Thomas  F.  Nunan  were  two  of 
the  regularly  nominated  candidates  of  the  Democratic  party  at 
said  election  for  the  Common  Council. 

2.  That  in  said  ward  at  said  election  no  other  persons  of  the 
same  names  resided  or  were  eligible  to  or  candidates  for  election 
to  ihe  Common  Council. 

3.  That  the  United  Labor  part}'  at  said  election  caused  to  be 
printed  and  distributed  in  said  ward  two  thousand  ballots  bear- 
ing the  names  of  William  S.  McNary,  M.  J.  Carroll,  and  J.  F. 
Nunan,  for  the  Common  Council. 

4.  That  said  United  Labor  party  intended  to  give  the  benefit  of 
the  end  of  said  two  thousand  ballots  to  the  regular  nominees  of 
the  Democratic  part}7  for  the  Common  Council. 

5.  That  the  names  of  said  Carroll  and  Nunan  appeared  on  said 
United  Labor  ballots  prefixed  with  the  initials  M.  J.  and  J.  F., 
respectively,  because  the  names  were  taken  from  an  account  of 
the  Democratic  caucus  which  appeared  in  the  "•  Boston  Herald," 
December  11,  1886,  and  which  was  taken  as  giving  the  correct 
initials  of  the  candidates. 

6.  That  the  votes  for  M.  J.  Carroll  were  intended  for  Michael 
J.  Carroll,  and  that  the  votes  for  J.  F.  and  T.  F.  Nunan  were  in- 
tended for  Thomas  F.  Nunan. 

No  question  was  raised  by  any  of  the  parties  as  to  the  intent  of 
the  voters  in  voting  for  M.  J.  Carroll  and  for  T.  F.  Nunan  ;  and 
it  was  admitted  that  these  votes  were  cast  for  Michael  J.  Carroll 
and  Thomas  F.  Nunan,  respectively. 

Dr.  Provan,  the  sitting  member,  contended  that  the  votes  cast 
for  J.  F.  Nunan  were  not  intended  for  Thomas  F.  Nunan,  and 
should  not  be  counted  for  him  ;  but  his  evidence  dealt  rather  in 
possibilities  than  probabilities. 

It  was  submitted  by  Dr.  Provan  that  a  John  F.  Noonan  was  a 
well-known  citizen  of  South  Boston,  engaged  in  business  on 
Broadway,  and  well  known  to  a  great  many  of  the  voters  of  Ward 
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15,  and  that  many  of  them  might  have  voted  for  J.  F.  Nunan 
thinking  it  was  John  F.  Noonan,  and  not  intending  to  \ote  for 
Thomas  F.  Nuuan. 

From  the  evidence  your  committee  found  that  John  F.  Noonan 
m  ither  resided  nor  did  business  in  Ward  15,  and  was  not  a  quali- 
fied voter  of  said  ward,  or  eligible  therein  to  an  election  to  the 
Common  Council.  It  moreover  appeared  that  John  F.  spelled  and 
wrote  his  surname  differently  from  the  way  that  Thomas  F.  did; 
that  the  way  the  surname  Nunan  appeared  on  the  disputed  ballots 
was  the  very  way  in  which  Thomas  F.  always  wrote  and  spelled 
it;  and  that  this  way  was  an  unusual  one.  It  also  appeared  that 
John  F.  Noonan  at  the  last  election  was  not  a  candidate;  for  elec- 
tion t>  the  Common  Council,  and  never  had  been ;  that  Thomas  F. 
Nunan  had  been  a  resident  of  South  Boston  for  over  forty  years, 
and  that  lus  candidacy  was  well  known. 

Your  committee,  having  satisfied  itself  as  to  the  intent  of  the 
voters  with  regard  to  these  imperfect  ballots,  found  itself  con- 
fronted with  the  question  :  Should  these  bahots  be  counted  for 
the  persons  intended  to  be  voted  for  on  them  by  the  voters? 

Remembering  that  uuder  our  form  of  government  elections  are 
held  only  to  give  expression  to  the  people's  will  and  choice,  your 
committee,  having  ascertained  what  were  the  will  and  choice  of 
the  people  in  the  premises,  felt  it  to  be  its  duty  to  see  that,  as  far 
as  it  was  within  its  province,  the  intent  and  act  of  the  voters  in 
this  election  should  have  their  full  effect ;  and  accordingly  they 
were  of  the  unanimous  opinion  that  the  votes  cast  for  M.  J.  Car- 
roll should  be  counted  for  Michael  J.  Carroll,  and  that  the  votes 
cast  for  T.  F.  Nunan  and  for  J.  F.  Nunan  should  be  counted  for 
Thomas  F.  Nunan. 

In  further  explanation  your  committee  would  call  your  attention 
to  the  practice  in  similar  cases  in  other  legislative  bodies.  In 
McKenzie  v.  Braxton,  in  the  House  of  Representatives  of  the  42d 
Congress,  votes  cast  for  "E.  M.  Braxton,"  "  Elliot  M.  Braxton," 
"Elliott  Braxton,"  and  "  Braxton,"  were  counted  for  Elliott  M. 
Braxton. 

In  Chapman  v.  Ferguson  (1  Bartlett,  267)  votes  for  "Judge 
Ferguson"  were  counted  for  the  sitting  member,  Fenner  Ferguson. 

In  Gunter  v.  Wiltshire  (43d  Congress)  votes  for  "  T.  M.  Guu- 
ter,"  "  T.  Ross  Gunter,"  "Thomas  N.  Gunter,"  and  "Gunter," 
were,  upon  proof  of  the  intention  of  the  voters,  allowed  to  be 
counted  for  Thomas  M.  Gunter. 

In  Attorney-General  v.  Ely  (4  Wis  ,  430)  the  Court  went  so  far 
as  to  hold  that  ballots  cast  for  "  D.  M.  Carpenter,"  "  M.  D.  Car- 
penter," "  M.  T.  Carpenter,"  and  "  Carpenter,"  might  be  counted 
for  Matthew  H.  Carpenter,  upon  proof  made  to  the  satisfaction  of 
the  jury  that  they  were  intended  for  him.  And  the  same  doctrine 
was  held  in 

People  v.  Ferguson,  8  Cowen  (N.Y.),  102. 
People  v.  Seaman,  5  Denio  (N.Y.),  409. 
Peoples.  Cook,  8  N.Y.,  67. 
People  v.  McManus,  34  Barb.  (N.Y.),  620. 
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Twenty-sixth  Ward  Election,  35  Leg.  Int.  (Penn.), 

420. 
State  v.  Gates,  43  Conn.,  538. 
Clark  v.  Robinson,  88  111.,  498. 
Talkington  v.  Turner,  71  111.,  234,  and 
People  v.  Matteson,  17  111.,  167. 

The  same  rule  prevails  in  England. 

Regina  v.  Bradlee,  3  Ellis  &  Ellis,  634. 

In  our  State  Legislature  the  same  rule  has  always  been  observed. 
Some  fourteen  or  fifteen  decisions  have  there  been  given  on  the 
precise  point  involved  in  the  present  case,  and  in  every  case  the 
votes  have  been  counted  for  the  candidate  for  whom  the  voter  was 
shown  to  have  intended  to  vote. 

Your  attention  is  directed  to  the  cases  cited  by  counsel  for  Mr. 
Nunan  on  the  last  pages  of  the  Appendix,  and  particularly  to  the 
case  of  Wright  v.  Hooper,  where  votes  for  "  Thomas  T.  Wright" 
were  counted  for  "  Joseph  T.  Wright,"  upon  proof  that  there  was 
no  person  named  Thomas  T.  Wright  in  the  district ;  that  no  person 
except  the  petitioner,  named  Wright,  eligible  for  election,  then 
lived  in  Marblehead;  that  Joseph  T.  Wright  was  one  of  the  reg- 
ular candidates  of  his  party  for  that  office,  and  that  his  name  was 
printed  "  Thomas  "  instead  of  "  Joseph"  on  some  of  the  ballots 
by  mistake. 

For  similar  decisions  see 

Chapin  v.  Snow  (House,    1864),  Election   Cases   in 

Mass.,  96. 
Arnold  v.  Champney  (House,  1867),  Election  Cases 

in  Mass.,  121 . 
Hobbs  v.  Bartholomesz  (House,  1872),  Election  Cases 

in  Mass.,  182. 
Clark   v.    Salmon    (Senate,  1874),  Election  Cases  in 

Mass.,  191. 
Hood   v.    Potter    (House,    1875),    Election   Cases    in 

Mass.,  217. 
Shaw  v.  Buckminster  (House,  1875),  Election  Cases 

in  Mass.,  221. 
Sampson  v.  Waterman  (House,  1876),  Election  Cases 

in  Mass.,  253. 
McGibbon  v.  Walden  (House,  1877),  Election  Cases 

in  Mass.,  289. 
Merriam  v.  Bachelder  (House,   1877),  Election  Cases 

in  Mass.,  295. 
Macumber  v.    Fisher   (House,    1878),  Election  Cases 

in  Mass.,  312. 
Baker   v.    Hunt    (House,     1884),    Election    Cases   in 

Mass.,  379. 

Your  committee  would   respectfully  call  attention   to  the  fact 
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that,  as  far  as  it  has  been  able  to  ascertain,  it  has  been  the  practice 
of  the  Common  Council  itself  to  count  imperfect  ballots  for  the 
person  for  whom  the  persons  casting  such  ballots  intended  to 
vote. 

In  the  matter  of  the  petition  of  John  E.  Fitzgerald  et  ah., 
reported  in  City  Council  Minutes  of  1872,  pp.  16,  17,  the  commit- 
tee says:  "In  accordance  with  well-established  precedents,  and 
recognizing  the  evident  intention  of  the  voters,  the  committee  do 
not  hesitate  to  place  the  vote  for  Abraham  Lamb  to  the  credit  of 
Abraham  J.  Lamb."  And  in  same  case,  votes  for  "  E.  Fitzgerald" 
and  "  Fitzgerald  "  were  counted  for  John  E.  Fitzgerald. 

i>ee  Shunk  v.  Wilbur,  City  Council  Minutes,  1875,  p.  5,  and 
petition  of  John  McBarron,  City  Council  Minutes,  1876,  p.  18, 
where  votes  cast  for  "  C.  J.  Spenceley,"  "  C.  G.  Spenceley,"  and 
"  Spenceley"  were  counted  for  Christopher  J.  Spenceley. 

In  Bleiler  v.  Rogers  (City  Doc.  27,  1882)  the  same  principle  is 
affirmed. 

Your  committee  feels  it  its  duty,  in  view  of  the  facts  as  brought 
out  by  the  evidence  contained  in  the  Appendix,  and  in  the  light  of 
the  decisions  above  quoted,  to  report  that  it  finds  that  Michael  J. 
Carroll  is  entitled  to  the  seat  now  held  by  him ;  and  that  Thomas 
F.  Nunan  is  entitled  to  the  seat  now  held  by  Robert  Pro  van,  and 
accordingly  respectfully  recommends  the  adoption  of  the  following 
preamble  and  resolve  :  — 

Whereas,  It  appears  from  an  inspection  of  the  ballots  cast  at  the  last  mu- 
nicipal election  in  Ward  15  that  Thomas  F.  Nunan  was  elected  a  member  oi 
the  Common  Council  instead  of  Robert  Provan,  who  received  a  certificate  of 
election ; 

Resolved,  That  Thomas  F.  Nunan  is  entitled  to  the  seat  in  the  Council 
now  occupied  by  Robert  Provan. 

The  report  of  the  committee  was  accepted,  and  the  resolution 
passed.     (C.  C.  Records,  Vol.  XLVIII.,  p.  33.) 


Edwin  F.  Dunn  v.  William  H.  Oakes.  —  Ward  4. 

Document  11;  January  13,  1887;  Report  by  Messrs.  Whaix,   Murphy,  and 
Leary  ;  Messrs.  Bowman  and  Fottler  dissenting. 

Ballots  deposited  in  the  wrong  box  —  Discretion  of  Council  concerning.  Evidence 
being  produced  to  show  that  a  voter  had  by  mistake  deposited  his  ballot  for  Common 
Councilmen  in  the  box  designated  for  ballots  upon  the  license  question,  and  that  said 
ballot  was  destroyed  by  the  election  officers  and  not  counted,  said  voter  being  denied 
the  privilege  of  correcting  his  error  by  depositing  a  ballot  in  the  proper  box,  it  was 
held  that,  the  fact  of  the  intention  of  the  voter  being  shown,  it  was  within  the  dis- 
cretion of  the  Council  to  count  such  ballot  as  a  vote  for  the  person  for  whom  it  was 
intended  to  be  cast. 

Same  _  Destruction  of  Ballots.    A  ballot,  deposited  by  mistake  in  the  wrong  box, 
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having'  been  destroyed  by  the  election  officers,  it  was  held  that  this  fact  should  not 
prevent  the  Council  from  counting'  such  ballot  if  ils  contents  arc  proved  by  competent 
evidence. 

Same — Registered  Ballots.  It  was  held  by  the  Council,  as  against  the  opinion  of 
the  dissenting  members  of  the  committee,  that  the  law  (Stat.  1884,  Ch.  299,  J  11), 
forbidding  the  count  of  any  ballot  unless  deposited  or  cancelled  in  the  registering' 
ballot-boxes,  was  mandatory  only  upon  officers  of  elections  and  canvassing  boards,  and 
not  upon  a  body  vested  with  larger  powers  in  determining  the  returns,  qualifications, 
and  elections  of  its  members. 

The  recount  of  votes  cast  for  Common  Councilman  in  Ward  4, 
as  made  by  the  Board  of  Aldermen  on  petition,  showing  that  Ed- 
win F.  Dunn  and  William  H.  Oakes  received  each  the  same 
number  of  votes,  Mr.  Dunn  made  claim  to  the  vacant  seat,  ask- 
ing that  the  ballots  he  again  recounted  by  the  Common  Council. 
The  Standing  Committee  on  Elections  reported  on  this  petition, 
January  13,  as  follows  :  — 

The  Committee  on  Elections,  to  whom  was  referred  the  petition 
of  Edwin  F.  Dunn,  asking  for  a  recount  of  the  votes  cast  for  said 
Dunn  and  William  H.  Oakes,  as  members  of  the  Common  Coun- 
cil, at  the  late  municipal  election  in  Ward  4,  and  praying  that  the 
vacant  seat  from  said  ward  be  awarded  to  said  Dunn,  having  con- 
sidered the  subject,  begs  leave  to  submit  the  following  report:  — 

A  recount  made  by  your  committee,  in  the  presence  of  Messrs. 
Dunn  and  Oakes,  showed  that,  on  the  ballots  returned  by  the  elec- 
tion officers  at  said  election,  — 

Edwin  F.  Dunn        received         ....  766  votes ; 

William  H.  Oakes        "  ....     765  votes,   and 

W.  II.  Oakes  "  .  1  vote. 

For  reasons  similar  to  those  given  at  length  in  the  report  of  your 
committee  in  the  controverted  election  in  Ward  15,  the  vote  cast 
for  W.  H.  Oakes  was  counted  for  William  H.  Oakes. 

The  ballot  alleged  by  the  petitioner  to  have  been  cast  for  him, 
and  not  to  have  been  counted  by  the  Board  of  Aldermen,  was, 
upon  examination,  found  not  to  have  been  cast  for  the  petitioner, 
and,  accordingly,  your  committee,  by  a  unanimous  vote,  refused  to 
count  said  ballot  for  the  petitioner,  and  by  a  like  vote  your  com- 
mittee found  that  said  Dunn  and  said  Oakes  each  received  766 
votes  on  the  ballots  returned  by  the  election  officers  of  said  ward, 
and  counted  by  your  committee  at  said  recount. 

Had  the  petitioner  claimed  only  a  recount  of  said  ballots,  the 
duty  of  your  committee  would  have  then  been  completed  by  re- 
porting the  above  facts  to  the  Common  Council. 

The  petitioner,  however,  made  the  further  claim  that,  at  said 
election,  a  vote  for  him  was,  by  mistake  of  the  voter,  deposited  in 
the  box  provided  for  the  reception  of  votes  on  the  license  ques- 
tion, in  Precinct  3  of  said  ward ;  that  said  vote  was  not  counted 
for  him ;  and  that  said  vote  was  illegall}'  thrown  out  and  destroyed 
by  the  election  officers  of  said  precinct. 
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This  claim  presented  for  the  consideration  of  your  committee 
two  questions,  —  one  of  fact,  the  other  of  law. 

1.  Upon  the  question  of  fact  a  lengthy  hearing  was  given,  at 
which  the  evidence  was  produced  which  may  be  found  in  the  Ap- 
pendix. 

The  petitioner  claimed  that  one  Frank  S.  Barnes,  a  legal  and 
qualified  voter  of  Precinct  3,  in  Ward  4,  and  having  his  residence 
at  102  Pearl  street,  Charlestown.  did,  at  the  late  municipal  elec- 
tion, by  mistake,  deposit  a  ballot  bearing  the  names  of  your 
petitioner,  Patrick  Coyle,  and  Peter  T.  Costello,  for  the  Common 
Council,  in  the  box  provided  for  the  reception  of  votes  on  the 
license  question  in  said  precinct,  instead  of  in  the  registering  box 
provided  for  the  purpose ;  that  said  ballot  was  deposited  at 
or  about  eight  o'clock  on  the  morning  of  said  election  ;  that  said 
Barnes  a  short  time  thereafter  discovered  his  mistake,  and  made 
it  known  to  the  election  officers;  that  thereupon  John  Powell,  the 
warden  of  said  precinct,  made  a  partial  search  for  said  ballot,  and 
did  not  complete  the  search  because  the  clerk  told  him  his  search 
was  illegal ;  that  said  Barnes  did  not  deposit  an}^  ballot  at  said 
election  in  the  registering  box  ;  that  after  the  close  of  the  polls 
at  said  election,  and  after  the  counting  of  the  ballots  for  Common 
Councilmen  and  the  wrapping  up  of  said  ballots  into  packages, 
the  warden,  while  counting  the  votes  deposited  in  the  box  provided 
for  the  reception  of  votes  on  the  license  question,  discovered 
the  ballot  cast  as  aforesaid  by  said  Barnes  ;  that  said  ballot  was 
then  seen  by  the  election  officers  and  said  Barnes  ;  that  said  bal- 
lot was  put  on  top  of  a  ballot-box,  and,  at  the  suggestion  of  the 
clerk,  was  not  counted  ;  and  that  said  ballot  was  taken  from  said 
precinct  by  said  warden,  and  destroyed  or  lost. 

From  the  evidence  your  committee  was  of  the  unanimous 
opinion  that  said  Frank  S.  Barnes  did  deposit  a  ballot  in  the  box 
provided  for  the  reception  of  votes  on  the  license  question  in  said 
precinct,  and  that  said  ballot  was  a  "Regular  Democratic" 
ballot,  bearing  the  names  of  Edwin  F.  Dunn,  Patrick  Coyle,  and 
Peter  T.  Costello,  for  the  Common  Council. 

Said  Barnes  swore  most  positively  that  he  did  not  vote  in  the 
registering  box  at  any  time  at  that  election,  and  that  he  did  vote 
only  in  the  "  Yes  and  No  "  box. 

The  warden  corroborated  this  evidence  by  stating  that  Barnes 
did  not  vote  in  the  registering  box,  when  his  name  was  checked,  or 
at  any  time  during  the  day  while  the  warden  was  present. 

The  name  of  Frank  8.  Barnes  appeared  upon  the  check-list 
checked.  There  is  no  evidence  that  he  presented  himself  to  vote 
at  any  time  when  the  warden  was  not  present,  and  the  under- 
signed, a  majority  of  your  committee,  find,  from  the  evidence,  that 
said  Barnes  did  not  at  any  time  during  said  election  place  a  ballot 
in  the  registering  box,  and  that  he  voted  in  the  "  Yes  and  No  "  box 
alone. 

The  undersigned  also  find,  from  the  evidence,  that  shortly  after 
casting  said  Democratic  ballot  containing  the  names  of  said  Dunn, 
Coyle,  and  Costello  in  the  "Yes  and  No"  box,  said  Barnes  tried 
to  rectify  his  mistake,  and  was  prevented  from  so  doing  by  the 
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action  of  the  election  officers  of  said  precinct.  The  undersigned 
also  tind  that  said  ballot  was,  after  the  close  of  the  polls,  found  by 
the  warden  among  the  votes  cast  upon  the  license  question, 
noticed  by  him  to  be  a  regular  Democratic  ballot,  and  by  him  placed 
aside  for  the  time  being  ;  and  said  ballot  was  not  counted,  but  was 
taken  from  said  precinct  by  said  warden,  and  by  him  either  de- 
stroyed or  lost. 

The  undersigned  are  of  the  opinion  that  said  ballot  should  have 
been  preserved  by  the  election  officers  of  said  precinct  and  sent, 
properly  sealed,  and  with  an  indorsement  as  to  where  and  how  it 
was  deposited,  to  the  City  Clerk  with  the  other  ballots.  This 
course,  while  relieving  the  election  officers  of  the  necessity  of 
counting  or  destroying  the  ballot,  would  have  preserved  for  your 
committee  the  very  best  evidence  as  to  the  identity  and  character 
of  the  ballot.  The  undersigned  are  of  the  opinion  that  the 
provisions  of  Section  1 G  of  Chapter  299  of  the  Acts  of  the  year 
1884,  relative  to  the  removal  of  ballots  from  the  registering  ballot- 
boxes,  do  not  apply  to  ballots  cast  in  a  separate  non-registering 
box  ou  the  question  to  be  voted  on  under  Section  5  of  Chapter  100 
of  the  Public  Statutes,  and  that  when  said  Barnes  told  said 
warden  that  he  had  deposited  his  ballot  in  the  wrong  box,  said 
warden  could  have  legally  examined  all  of  said  "  Yes  "  and  "  No  " 
ballots,  and  it  was  his  duty  to  have  done  so  then. 

The  undersigned  find  that  said  Barnes  was  prevented  from  recti- 
fying his  mistake  either  through  the  illegal  acts  or  the  ignorance  of 
the  precinct  officers. 

It  appeared  in  evidence  that  the  register  registered  413  votes, 
and,  from  an  inspection  of  the  check-lists,  the  names  of  407  male 
and  six  female  voters  were  found  checked.  An  examination  of 
the  ballots  themselves,  however,  showed  only  408  votes  for  Mayor, 
and  two  tickets  for  School  Committee.  Several  of  the  408  ballots 
cast  for  Mayor  had  only  votes  for  School  Committee  besides  ;  and 
the  undersigned  ai'e  of  the  opinion  that  the  four  missing  votes  of 
the  women  voters  may  be  thus  accounted  for.  If  this  be  so,  then 
the  ballot-box  has  the  votes  of  only  404  male  voters,  while  407  are 
checked.  If  this  be  not  so,  then  one  man  must  have  voted  without 
having  been  checked,  and  four  women  voters  that  were  checked 
did  not  vote. 

The  records  of  the  clerk  show  glaring  inaccuracies,  and  his 
returns  are  found  false  by  a  count  of  the  ballots  both  on  the  license 
question  and  for  municipal  officers. 

The' undersigned,  therefore,  have  accepted  as  evidence  onlv 
such  facts  as  are  evident  from  the  ballots  themselves,  or  sworn  to 
by  witnesses  who  gave  evidence  at  the  hearing.  The  bearing  of 
the  witnesses  upon  the  stand,  and  their  unwillingness  to  swear  to 
any  fact  not  within  their  own  knowledge,  gave  to  the  undersigned 
the  assurance  that  they  testified  to  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.  The  fact  that  said  Barnes  sought  to 
rectify  his  mistake  a  few  minutes  after  he  made  it,  and  the  further 
facts  that  the  election  officers  heard  his  complaint,  and  afterwards 
found  his  ballot  where  he  claimed  to  have  deposited  it,  convinced 
the  undersigned  that  this  is  no  trumped-up  story,  gotten  up  for  the 
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occasion.  The  witnesses  for  the  petitioner  testify  only  to  what 
each  of  them  knows.  There  are  slight  differences  in  their 
evidence,  but  from  it  may  be  found  "  substantial  truth  in  circum- 
stantial variety."  If  the  story  of  these  witnesses  were  a  false  one 
they  could  have  easily  agreed  to  testify  to  a  particular  story.  If 
they  were  willing  to  perjure  themselves,  they  could  easily  in  many 
places  in  the  evidence  have  testified  positively  and  uniformly. 

The  undersigned  would  again  respectfully  call  the  attention  of 
the  Council  to  the  fact  that  your  committee,  by  votes,  in  which  the 
minority  concurred  with  the  majority,  found  that  said  Barnes  did 
deposit  a  Democratic  ballot  in  the  box  provided  for  the  "  Yes 
and  No  "  vote,  and  that  said  ballot  contained  the  names  of  said 
Dunn,  Coyle,  and  Costello  for  the  Common  Council. 

The  undersigned  do  not  agree  with  the  minority  in  accepting  the 
check-list  as  conclusive  evidence  that  said  Barnes  deposited  his 
vote  in  the  registering  box,  particularly  when  said  Barnes  denies 
having  done  so,  and  is  corroborated  in  his  denial  by  said  warden, 
who  had  charge  of  said  registering  box,  and  whose  credibility  is 
in  no  way  sought  to  be  impeached. 

The  undersigned,  therefore,  find  that  the  petitioner,  as  far  as  he 
alleges  facts  as  to  this  particular  ballot,  has  proved  the  truth  of 
the  facts  he  alleges. 

2.     Should  this  ballot,  cast  as  aforesaid,  be  counted? 

This  presented  a  question  of  law,  upon  which  the  majority  of 
your  committee  failed  to  agree  with  the  minority. 

The  minority  of  your  committee  contended  that  this  ballot  could 
not  be  counted,  and  cited,  in  support  of  their  contention,  Section  1 1 
of  Chapter  299  of  the  Acts  of  1884,  which  says:  "All  ballots 
cast  at  any  such  election  "  (that  is,  an)-  national,  State,  district, 
county,  or  municipal  election)  '■'  held  on  or  after  the  first  day  of 
November,  in  the  year  eighteen  hundred  and  eighty-four,  shall  be 
deposited  in  such  boxes"  (that  is,  registering  boxes),  "  and  no 
ballot  shall  be  counted  in  ascertaining  the  result  of  such  election 
unless  so  deposited  or  cancelled,  or  deposited  in  accordance  with 
the  two  following  sections." 

Thio  section  appears  to  be  not  only  directory,  but  mandatory 
also,  and  the  question  arises,  upon  whom  is  it  mandatory?  The 
majority  of  your  committee  are  of  the  opinion  that  said  section  is 
mandatory  only  upon  election  officers  and  canvassing  boards,  and 
is  not  mandator)*  upon  the  Common  Council,  or  bodies  intrusted 
by  the  law  with  similar  powers  in  the  premises. 

By  Section  24  of  the  City  Charter  (edition  of  1886),  the  Com- 
mon Council  is  made  the  sole  judge  of  the  election,  returns,  and 
qualifications  of  its  own  members.  In  this  particular  its  decision 
is  final,  and,  like  other  legislative  bodies  having  the  same  rights, 
it  is  a  law  unto  itself. 

In  the  investigation  of  questions  concerning  the  election,  re- 
turns, and  qualification  of  its  own  members,  it  has  not  only  the 
powers  of  a  law  court,  but  also  those  of  a  court  of  equity.  In 
this  particular  it  differs  from  election  officers  or  canvassing  boards. 

These  latter  have  to  take  the  ballots  as  they  find  them,  and  have 
no  power  to  go  behind  them  to  ascertain  the  intention  of  the  voter. 
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Tiv  Common  Council  has  a  larger  power  than  this.  It  can  go  be- 
hind the  ballot,  ascertain  the  intent  of  the  voter,  apply  that  intent 
to  an  imperfect  ballot,  and  give  to  that  ballot  the  force  and  weight 
it  would  have  had  if  originally  cast  in  a  perfect  state 

The  Common  Council  has  a  right  to  ascertain,  in  the  present 
case,  what  candidates  were  the  choice  of  the  majority  of  the 
voters  in  Ward  4  ;  and,  if  a  majority  has  made  a  choice,  to  give 
effect  to  the  voice  of  the  majority-  The  undersigned  contend  that 
the  vote  of  said  Barnes  should  be  counted  for  the  petitioner,  Edwin 
F.  Dunn.  Said  Barnes  was  a  legal  and  qualified  voter  of  said 
ward.  He  appeared  at  the  proper  polling-place  with  his  ballot, 
and  deposited  it  in  what,  for  the  time  being,  lie  considered  the 
proper  ballot-bos.  As  soon  as  he  discovered  his  mistake  he  sought 
to  rectify  it,  but  was  not  allowed  to  do  so  by  the  election  officers. 
When  he  deposited  his  ballot  in  the  license-box,  he  had  voted  for 
municipal  officers  or  he  had  not.  If  he  had,  then  his  vote,  now 
identified  and  its  absence  explained,  should  be  counted  for  the 
candidates  he  cast  it  for.  If  he  had  not  voted,  then  he  should 
have  been  allowed  io  vote  again,  and  should  not  have  been  pre- 
vented from  doing  so  by  the  election  officers. 

It  would  have  been  perfectly  legal  for  the  election  officers  to 
have  allowed  him  to  have  withdrawn  his  misplaced  ballot  from  the 
non-registering  box,  and  to  have  placed  it  in  the  registering  box, 
sealed,  if  necessary,  for  greater  precaution.  The  point  which  the 
undersigned  desire  to  make  is,  that  said  Barnes  could  not  be  dis- 
franchised by  the  election  officers  at  said  election  by  reason  of  a 
mistake  discovered  during  the  progress  of  the  election,  and  sought 
to  be  rectified  by  said  Barnes  before  the  polls  had  closed. 

The  mistake  was  susceptible  of  rectification.  That  it  was  not 
rectified  was  due  to  no  lack  of  effort  on  the  part  of  the  voter,  but 
only  to  either  the  illegal  acts  or  ignorance  of  the  election  officers. 

The  fact  that  the  ballot  in  questiou  was  afterwards  destroyed  or 
lost  should  not  prevent  the  Council  from  counting  the  ballot,  if  its 
contents,  as  in  this  case,  are  proved  by  competent  evidence.  The 
loss  of  the  ballot,  or  its  destruction,  only  alters  the  evidence,  by 
which  the  will  and  intent  of  the  voter  may  be  ascertained. 

In  People  v.  Bates  (11  Midi.,  36^)  the  Supreme  Court  of  the 
State  of  Michigan  held  that  ''  an  elector  is  not  to  be  deprived  of 
his  vote  either  by  mistake  or  fraud  of  an  inspector  in  depositing  it 
in  the  wrong  box  if  the  intention  of  the  voter  can  be  ascertained 
with  reasonable  certainty.  JS  or  should  ballots  be  rejected' because  of 
beint/ pat  in  the  wrong  box  by  the  honest  mistake  of  the  voters  them- 
selves." 

'•  It  is  safe  to  say  that  a  mistake  will  always  be  corrected,  if  it 
can  be  corrected,  and  therefore  the  purpose  of  the  party  seeking 
to  get  the  benefit  of  ballots  cast  into  the  wrong  box  should  be  to 
prove  that  they  were  good  and  honest  ballots,  and  were  placed 
there  by  mis' ake,  or  without  his  fault.  Wherever  this  is  clearly 
shown,  the  mistake  may  be  corrected,  if  not  by  the  officers  of  the 
election,  ut  hast  b>j  the  tribunal  trying  the  case."  (  McCrary  on 
Elections.  §  132.) 

The  u  ider  igned  contend    that  it   *s   within   the   power  of   this 
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Council  to  count  the  ballot  deposited  in  the  wrong  box,  and  that 
the  provisions  of  Section  1 1  of  Chapter  29!)  of  the  Acts  of  the 
year  1884  do  not  apply  to  the  Common  Council. 

Your  attention  is  respectfully  called  to  the  fact  that  within  the 
last  month  the  Supreme  Judicial  Court  of  Massachusetts  declined 
to  grant  to  a  petitioner  its  writ  of  mandamus  or  injunction  in 
the  matter  of  the  election  of  a  member  of  the  Common  Council  of 
the  city  of  Lowell,  for  the  reason  that  the  Common  Council  to 
which  said  petitioner  claimed  to  have  been  elected  had  by  law  the 
right  to  disregard  a  mandamus  or  injunction  in  such  a  matter,  and 
was  the  sole  judge  in  the  premises. 

Provisions  of  a  statute  may  be  mandatory  on  election  officers, 
and  yet  only  directory  as  far  as  legislative  bodies  like  the  Com- 
mon Council  are  concerned,  in  questions  touching  the  election, 
returns,  and  qualifications  of  their  members. 

That  this  position  is  true  the  undersigned  are  convinced  from  the 
opinion  of  Mr.  Justice  Field,  of  our  own  Supreme  Judicial  Court, 
in  the  case  of  Commonwealth  v.  Smith,  132  Mass.,  289,  296, 
where  it  is  laid  down  that,  whether  provisions  like  the  one  above 
are  directory  or  mandatory  upon  the  election  officers  in  cities  and 
towns,  upon  a  case  of  a  controverted  election  brought  before  a 
legislative  bod}'  (like  the  Common  Council)  vested  with  the  power 
of  determining  the  election,  such  provisions  may  well  be  held 
directory  only. 

Wherefore,  from  the  evidence,  the  uudersigned  find  that,  in  the 
late  municipal  election  in  Ward  4,  for  the  Common  Council, 

Edwin  F.  Dunn  received  767  votes,  and 
William  H.  Oakes  received  766  ; 

that  said  Edwin  F.  Dunn,  the  petitioner,  has  a  majority  of  one 
vote  over  said  William  H.  Oakes,  and  that  said  Edwin  F.  Dunn 
was  duly  elected  a  member  of  the  Common  Council,  and  is  entitled 
to  the  vacant  seat  from  Ward  4 

The  undersigned  accordingly  recommend  the  adoption  of  the 
accompanying  preamble  and  resolve  :  — 

Whereas,  It  appears  from  an  inspection  of  the  ballots,  and  from  other 
competent  evidence,  that  Edwin  F.  JJunn  was  duly  elected  a  member  of  tho 
Common  Council  from  Ward  4,  at  the  late  municipal  election, 

Resolved,  That  Edwin  E.  Dunn  is  entitled  to  the  seat  now  vacant  from 
Ward  i. 

Messrs.  Bowman  and  Fottler,  of  the  committee,  presented  the 
following  in  dissent :  — 

The  undersigned,  members  of  the  Committee  on  Elections  of 
the  Common  Council,  to  whom  was  referred  tho  peiition  of  Edwin 
F.  Dunn,  asking  for  a  recount  of  the  votes  cast  at  the  municipal 
election  in  Ward  4,  in  the  city  of  Boston,  on  the  fourteenth  day 
of  December,  1886,  also  praying  that  ho  be  awarded  a  seat  in  the 
Common  Council,  dissent  from  the  opinion^  expressed  by  the 
majority  of  the  committee,  and  respectfully  submit  why,  in  their 
opinion,  he  is  not  entitled  to  a  seat  in  said  body. 
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By  the  recount  made  by  the  Board  of  Aldermen  of  the  city  of 
Boston,  on  the  twenty-second  day  of  December,  1886,  of  the  votes 
cast  in  Ward  4  for  members  of  the  Common  Council  for  the  year 
1887,  it  appeared  that  Patrick  Coyle  and  George  N.  Fisher,  Jr., 
having  received  a  sufficient  number  of  votes,  were  elected  ;  and 
that  by  a  tie  between  the  petitioner,  Edwin  F.  Dunn,  and  William 
H.  Oakes,  there  was  no  choice  of  a  third  member  of  said  Common 
Council. 

In  order  to  verify  the  recount  of  votes  for  said  Dunn  and  said 
Oakes,  and  inasmuch  as  the  petitioner  alleged  that  errors  had 
been  made  against  him  in  said  recount  by  said  Board  of  Aldermen, 
your  committee  made  a  careful  examination  and  recount  of  the 
ballots,  and  found  that  the  result  agreed  exactly  with  that  made 
by  said  Board,  each  candidate  receiving  766  votes. 

Vote  by  precincts  follows  :  — 

William  H.  Oakes 

Edwin  F.  Dunn      .... 

The  petitioner  also  represented  that  a  ballot  with  his  name 
thereon  for  a  member  of  the  Common  Council,  at  said  election, 
was  deposited  by  mistake  of  the  voter  in  the  box  intended  for  the 
reception  of  votes  on  the  license  question,  at  Precinct  3  in  Ward 
4,  and  that  said  ballot  was  thrown  out  by  the  election  officers, 
and  not  counted  for  him  ;  and  that  if  it  had  been  counted  for  him 
it  would  have  given  him  (the  petitioner)  a  majority  of  votes  over 
said  W.  H.  Oakes. 

With  reference  to  this  matter  a  meeting  of  your  committee  wa^ 
held,  at  which  the  petitioner  appeared,  accompanied  by  counsel, 
and  also  appeared  W.  H.  Oakes,  without  counsel. 

The  first  witness  was  Frank  S.  Barnes,  who  testified  under  oath 
that  he  was  a  duly  qualified  voter  in  said  ward,  residing  at  102 
Pearl  street ;  that  his  name  was  on  the  voting-list  in  Precinct  3  of 
said  ward,  and  there  was  offered  in  evidence,  as  proof  of  this,  the 
voting-list  used  in  said  precinct  at  said  election  ;  that  he  received 
from  one  Thomas  F.  Cauley  a  ballot  bearing  the  name  of  Edwin 
F.  Dunn  as  candidate  for  the  Common  Council ;  that  he  arrived  at 
the  polling-place  about  seven  o'clock  in  the  morning  ;  that  he  went 
up  to  the  polls  about  half  an  hour  after  getting  there,  accompanied 
by  said  Cauley,  and  then  and  there  voted  said  ballot ;  that  after 
leaving  the  polls  "he -went  outside  and  distributed  ballots,  and  that 
hearing  of  some  one  who  had  attempted  to  cast  a  long  ballot  in  the 
box  designed  for  the  votes  on  the  license  question,  it  occurred  to 
him  (Barnes)  that  he  himself  had  done  that  very  thing. 

He  testified  further  that  it  might  have  been  fifteen  minutes  or 
half  an  hour,  or  even  three-quarters  of  an  hour,  after  voting,  before 
it  occurred  to  him,  he  not  having  had  his  attention  called  to  the 
fact  of  his  mistake  by  any  one  there  ;  that  thereupon  he  went  to 
the  warden  and  said  to  him  that  he  (Barnes)  had  cast  his  ballot  in 
the  wrong  box ;  that  the  warden  then  put  his  hand  into  the  box 
containing  said  license  votes,  and,  after  feeling  around,  replied 
that  he  could  not  find  any  such  ballot.     Witness  further  testified 
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that  he  was  present  when  the  ballot-boxes  were  emptied,  after  the 
close  of  the  polls,  and  saw  a  ballot  emptied  out  of  the  box  con- 
taining the  license  votes  ;  that  he  did  not  see  the  face  of  said 
ballot ;  but  that  he  knew  it  was  his  as  he  had  put  it  there  in  the 
moruing 

Recalled  later,  he  testified  that  he  received  from  said  Cauley,  on 
his  arrival  at  the  ward-room,  a  number  of  Democratic  ballots  for 
distribution,  and  that  he  voted  one  of  them. 

Thomas  F.  Cauley  testified  under  oath  that  he  gave  to  said 
Barnes  a  Democratic,  ballot,  having  thereon  the  name  of  Edwin  F. 
Dunn  for  Common  Council ;  that  he  and  Barnes  went  to  the  rail 
together  to  vote ;  and  he  (Cauley)  voted  before  said  Barnes,  but 
did  not  say  anything  to  him  (Barnes)  about  his  (Barnes)  having 
cast  his  ballot  in  l he  box  intended  for  license  votes  ;  that  the  box 
for  license  vots  s  was  not  closely  guarded. 

John  Powell,  warden  of  said  precinct,  testified  that  he  was 
spoken  to  by  said  Barnes  between  nine  and  ten  o'clock  on  the 
morning  of  said  election  day,  calling  his  (Powell's)  attention  to  the 
fact  that  he  (Barnes)  had  voted  in  the  wrong  box  ;  that  he  (Powell) 
examined  the  contents  of  said  box,  but  could  not  find  said  ballot, 
and  so  informed  said  Barnes  ;  that,  on  emptying  the  box  contain- 
ing the  votes  on  the  license  question,  at  the  close  of  the  polls,  a 
long  ballot  was  found  ;  that  he  did  not  notice  thereon  the  name  of 
Dunn;  that,  to  the  best  of  his  recollection,  it  was  a  Democratic 
ballot,  with  the  cut  of  Mayor  O'Brien  at  the  head  ;  but  that  he 
could  not  speak  positively  as  to  any  name  on  said  ballot ;  that  he 
was  not  sure  what  had  been  done  with  said  ballot,  and  could  not 
produce  r. ;  thought  he  might  have  crumpled  it  in  his  hand,  and 
dropped  it  on  the  floor;  he  further  testified  that  there  were  413 
ballots  in  the  regulation  box,  six  of  which  were  women's  votes  ; 
that  the  regulation  box  was  in  use  all  the  day,  from  the  opening  to 
the  close  of  the  polls,  and  was  not  removed  from  public  view,  nor 
opened  during  the  day. 

John  F.  O'Brien  then  testified  that  he  acted  as  one  of  the  in- 
spectors behind  the  rail  in  said  precinct  in  said  ward,  and  at  the 
close  of  the  polls  a  long  ballot  was  found  among  the  ballots  de- 
posited in  the  box  containing  the  votes  on  the  license  question  ; 
that  he  did  not  see  the  face  of  it,  and  could  not  say  whether  it  was 
a  Republican  or  a  Democratic  ballot. 

Here  ended  the  case  of  the  petitioner. 

The  foregoing  is  a  report  of  the  substance  of  the  testimony  as 
presented  by  the  petitioner,  a  full  report  of  which  appears  here- 
with printed. 

The  undersigned  can  see  nothing  in  the  testimony  given  by 
Cauley,  Powell,  and  O'Brien  to  substantiate  the  statement  of  said 
Barnes,  viz.,  that  the  name  of  the  petitioner  was  on  the  ballot 
alleged  to  have  been  cast  by  said  Barnes  ;  and  the  only  testimony 
produced  to  prove  such  a  fact  was  given  by  him  (Barnes)  alone. 

Mr.  Oakes  offered  Richard  Coleman ;  but  his  evidence  only 
went  to  show  that  he  was  at  the  polls  in  said  precinct  ail  day,  and 
heard  nothing  about  a  ballot  being  cast  in  the  wrong  box. 

Charles  F.   Dimond,  Jr.,  testified  .that  he  was  there  during  the 
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forenoon,  and  that  somewhere  about  ten  o'elock  in  the  forenoon 
he,  while  standing  near  the  door  to  the  ward-room,  heard  a  man 
say  to  some  other  man,  '.'  Mere,  yon  voted  in  tlie  wrong  box." 
Did  not  know  the  man  ;  did  not  see  his  face  ;  the  man  was,  per- 
haps, five  feet  away,  with  his  back  towards  him.  This  evidence 
proved  nothing,  one  way  or  the  other. 

After  the  parlies  in  interest  and  counsel  for  the  petitioner  and 
witnesses  had  withdrawn,  your  committee  counted  the  checks  on 
the  voting-list  against  the  names  of  those  voters  who  had  exer- 
cised their  right  to  cast  a  vole,  aud  found  that  413  men  and  women 
had  voted,  this  including  the  cheek  against  the  name  of  said 
Frank  S.  Barnes,  102  Pearl  street.  Comparing  this  with  the 
report  rendered  to  the  City  Clerk,  signed  by  the  warden,  inspec- 
tors, and  clerk  of  the  precinct,  we  find  that  the  return  was  as  fol- 
lows :  — 

.For  Mayor.  —  Hugh  O'Brien               263 

Thomas  N.  Hart 104 

George  E.  McNeill 38 

Scattering              ........  8 

A  total  of 413 

agreeing  exactly  with  the  number  of  names  checked  on  the  voting 
list,  thus  accounting  by  the  vote  returned  for  every  voter  whose 
name  was  checked  on  the  list. 

This  is  susceptible  of  but  one  explanation,  viz.,  lhat  every  voter 
whose  name  was  checked  on  the  list  was  represented  by  a  ballot 
in  the  box,  according  to  the  returns  of  the  ward  officers.  Frank 
S.  Barnes'  name  is  checked  as  having  voted.  To  count  one  more 
vote  for  the  petitioner  would  be  to  return  414  votes  where  only  413 
votes  were  cast. 

There  being  some  inaccuracies  in  the  record  of  the  clerk  of  the 
precinct,  which  appeared  on  the  face  of  the  record  as  made  up, 
your  committee  decided  to  count  the  ballots  in  the  box  as  returned 
to  City  Hall,  and  found  therein  410  ballots,  2  of  which  were 
women's  ballots  Remember  that  the  warden  testified  that  there 
w7ere  in  the  regulation  box,  as  shown  by  the  count,  407  municipal 
ballots  and  G  women's  ballots.  Your  committer  found,  as  above, 
408  municipal  ballots,  being  an  increase  of  one.  Is  it  unlikely 
that  the  ballot  which  disappeared,  no  one  knows  how.  found  its 
way  back  into  the  box  containing  the  'l  Yes  "  and  lt  No  "  votes  ? 

In  the  light  of  the  whole  evidence  as  given  your  committee,  the 
undersigned  cannot  agree  with  the  majority  that  the  petitioner  has 
made  out  his  case  ;  and  to  count  a  ballot  which  is  not  produced, 
for  one  whose  name  does  not  appear  clearly  to  have  been  on  said 
ballot,  and  which  ballot,  if  cast,  is  placed  in  a  box  other  than  that 
provided  by  law.  would  be  establishing  a  dangerous  precedent, 
throwing  wide  open  the  door  to  fraud,  subversive  of  honest  govern- 
ment, pernicious  in  its  influence,  demoralizing  in  its  tendency,  and 
contrary  to  law. 
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Chapter  299,  Statutes  1884. 

Section  10.  The  secretary  of  the  Commonwealth  shall  provide  every 
city  and  town  with  a  ballot-box  for  use  at  each  polling  precinct  or  place  of 
meeting  for  the  election  of  national,  state,  district,  county,  or  municipal  offi- 
cers. Said  boxes  shall  be  approved  by  the  secretary,  treasurer,  and  auditor 
of  the  Commonwealth,  or  by  a  majority  of  them,  shall  have  sufficient  and 
secure  locks  and  keys,  or  seal-fastenings,  and  shall  contain  mechanical  de- 
vices for  receiving,  registering,  and  cancelling  every  ballot  deposited  therein  ; 
but  no  such  box  shall  record  any  number  or  mark  upon  any  ballot  or  enve- 
lope by  which  said  ballots  or  envelopes  can  be  distinguished  from  each  other. 
Said  ballot-boxes  shall  be  purchased  by  the  secretary,  at  a  price  not  exceed- 
ing fifty  dollars  each,  and  shall  be  paid  for  out  of  the  state  treasury. 

Sect.  11.  All  ballots  cast  at  any  such  election  held  on  or  after  the  first 
day  of  November  in  the  year  eighteen  hundred  and  eighty-four,  shall  be  de- 
posited in  such  boxes,  and  no  baljot  shall  be  counted  in  ascertaining  the  re- 
sult of  such  election  unless  so  deposited  and  cancelled,  or  deposited  in 
accordance  with  the  two  following  sections. 

Sect.  12.  If  for  any  cause  it  shall  become  impossible  at  any  election  to 
make  use  of  the  ballot-box  furnished  by  the  secretary  of  the  Commonwealth, 
as  herein  provided,  the  balloting  shall  proceed  as  the  presiding  officers  at 
said  election  shall  direct ;  the  clerk  shall  make  a  record  of  the  facts  pertain- 
ing thereto,  and  return  an  attested  copy  of  his  record  thereof,  enclosed  in  the 
envelope  provided  according  to  law  for  the  return  of  the  ballots  cast  at  such 
election.  • 

Sect.  13.  If  a  ballot  shall  be  cast  enclosed  in  a  sealed  envelope,  as  pro- 
vided by  law,  the  cancellation  of  said  envelope  shall  be  deemed  a  cancella- 
tion of  the  ballot,  and  the  presiding  officer  at  said  election  shall  preserve  said 
ballot,  replaced  in  the  envelope  which  enclosed  the  same,  with  the  other  bal- 
lots cast  at  said  election. 

These  sections  contain  the  law  regulating  elections  for  municipal 
officers,  and  the  argument  that  this  body  is  the  sole  judge  of  the 
qualifications  and  elections  of  its  members  is  good  so  far  as  it  does 
not  contravene  the  statute. 

The  undersigned,  a  minority  of  your  committee,  therefore  sub- 
mit the  following  resolve  :  — 

Whereas,  From  an  examination  of  the  ballots  cast  at  the  last  municipa 
election,  it  appears  that  Edwin  F.  Dunn  and  William  H.  Oakes  received  a  lik 
number  of  votes  for  members  of  Common  Council  from  Ward  i,  to  wit,  76 
votes  each ;  it  is  therefore 

Ordered,  That  a  message  be  sent  to  the  Board  of  Aldermen  informing 
them  that  a  vacancy  exists  in  the  Common  Council  in  the  representation  from 
Ward  4,  from  the  fact  that,  owing  to  a  tie  vote  between  two  of  the  candi- 
dates, but  two  members  were  elected  in  said  ward  at  the  municipal  election 
in  December  last. 

The  report  of  the  majority  of  the  committee  was  accepted,  and 
the  resolution  passed.     (C.  C.  Records,  Vol.  XLVIII.,  p.  35.) 
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1889. 

Francis  H.  Dillon  v.  John  P.  Reed. 

John  J.  Muliiall  v.  James  B.  Hayes. 

Frank  E.  Bagley,  sitting  member,  to  retain  bis  seat. 

The  following  petitions  were  received  in  tbe  Common  Conn  oil, 
January  11 : — 

Boston,  Jan.  7,  1889. 

To  the  Honorable  the  Common  Council  of  the  City  of  Boston:  — 

Gentlemen,  —  The  undersigned  desires  respectfully  to  call  your  attention 
to  the  fallowing  state  of  facts  :  — 

At  the  election  held  in  Ward  3  on  the  11th  instant  he  was,  with  others,  a 
candidate,  and  was  voted  for  as  a  member  of  the  Common  Council  from  said 
Ward  3  for  the  ensuing  municipal  year. 

On  a  petition  legally  made  and  duly  filed  with  the  City  Clerk,  the  com- 
mittee of  the  Board  of  Aldermen  appointed  to  examine  the  returns  of  the 
votes  cast  at  said  election,  marie  an  examination  of  and  recounted  the  votes 
cast  in  said  ward  as  aforesaid  for  members  of  the  Common  Council,  and 
found  the  result  to  be  as  follows:  — 

William  J.  Doherty  had  eleven  hundred  and  forty-seven  votes  (1,147). 
John  P.  Reed  had  eleven  hundred  and  twenty-one  votes  (1,121). 
Frank  E.  Bagley  had  ten  hundred  and  eighty-eight  votes  (1,088). 
Frank  Bagley  had  ninety-one  votes  (91). 

Francis  IL  Dillon  had  eight  hundred  and  ninety-four  votes  (894.) 
Frank  II.  Dillon  had  two  hundred  and  sixty-four  votes  (234). 
George  J.  Cann  had  eight  hundred  and  sixty-one  votes  (861). 
Frank  Dow  had  eight  hundred  and  fifty- four  votes  (854). 
And  five  votes  were  cast  for  other  persons. 

Certificates  of  election  as  members  of  the  Common  Council  have  been 
given  to  said  Doherty,  Reed,  and  Frank  E.  Bagley.  The  undersigned  claims 
that  the  votes  cast  as  aforesaid  for  Frank  H.  Dillon  were  intended  and 
should  be  counted  for  him,  and  that  said  votes,  with  those  cast  for  Francis 
H.  Dillon  (which  is  his  proper  name)  would  give  him  a  number  of  votes  in 
excess  of  those  cast  for  said  John  P.  Reed,  Frank  E.  Bagley,  and  William 
J.  Doherty,  who,  as  above  stated,  have  received  certificates  of  election. 

Therefore,  he  claims  to  be  elected  as  a  member  of  the  Common  Council 
for  the  year  1889,  and  asks  that  he  may  be  given  a  seat  in  your  honorable 
body  as  such  member. 

FRANCIS  H.  DILLON. 

To  the  Honorable  the  Common  Council  of  the  City  of  Boston  :  — 

The  undersigned  respectfully  represents  that  he  has  received  a  certificate 
of  election  as  a  member  of  your  honorable  body  from  Ward  3,  for  the  munic- 
ipal year  for  1889;  and  he  further  represents  that  he  is  informed  that  Francis 
H.  Dillon  has  made,  or  is  about  to  make,  a  claim  to  a  seat  in  your  honor- 
able body,  on  the  ground  that  votes  were  cast  at  the  recent  municipal  election 
in  said  ward  bearing  the  name  of  Frank  H.  Dillon  which  were  intended  for 
Francis  H.  Dillon,  and  which,  if  added  to  those  cast  bearing  the  name  of 
Francis  H.  Dillon,  would  give  him  a  sufficient  number  of  votes  to  entitle 
him  (said  Dillon)  to  a  seat  as  a  member  of  the  Common  Council  in  place 
of  some  one  of  the  persons  who  have  been  granted  certificates  of  election. 
He  further  represents  that,  on  a  petition  legally  made  and  duly  filed  with  the 
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City  Clerk,  the  committee  of  the  Board  of  Aldermen  appointed  to  examine 
the  returns  of  the  votes  cast  at  said  election,  made  an  examination  of,  and 
recounted,  the  votes  east  in  said  ward  at  said  election  for  members  of  the 
Common  Council,  and  found  the  result  to  be  as  follows  :  — 

William  J.  Doherty  had  eleven  hundred  and  forty-seven  votes  (1,147). 
John  P.  Reed  had  eleven  hundred  and  twenty-one  votes  (1,121). 
Frank  E.  Barley  had  ten  hundred  and  eighty-eight  votes  (1,088). 
Frank  Barley  had  ninety-one  votes  (91). 

Francis  II.  Dillon  had  eight  hundred  and  ninety-four  votes  (894). 
Frank  II.  Dillon  had  two  hundred  and  sixty-lour  votes  (264). 
fJcorge  J.  Cann  had  eight  hundred  and  sixty-one  votes  (861). 
Frank  Dow  hail  eight  hundred  and  fifty-four  votes  (854). 
And  five  votes  were  cast  for  other  persons. 

The  undersigned  claims  that  the  votes  cast  as  aforesaid  bearing  the  name 
of  Frank  Bagley  were  intended  and  should  be  counted  for  Frank  E.  Bagley, 
which  would  give  him  a  larger  number  of  votes  than  were  cast  for  any  other 
of  said  candidates  for  the  Common  Council  at  said  election,  and  he  asks  that 
the  Common  Council,  or  any  committee  thereof  which  may  be  appointed  to 
consider  the  said  claim  of  Francis  H.  Dillon,  may  duly  consider  the  claim 
made  by  your  petitioner,  which  he  presents  in  order  that  his  seat  may  not  be 
jeopardized. 

FRANK  E.    BAGLEY. 

To  the  Honorable  Common  Council  of  the  City  of  Boston  :  — 

The  undersigned  respectfully  calls  your  attention  to  the  following  state- 
ment of  facts  :  — 

At  the  election  held  in  Ward  12  on  the  11th  day  of  December,  18SS,  he 
was,  with  others,  a  candidate,  and  was  voted  for  as  a  member  of  the  Common 
Council  from  said  ward  for  the  ensuing  municipal  year.  On  a  petition  legally 
made  and  duly  filed  with  the  City  Clerk,  the  committee  of  the  Board  of  Alder- 
men appointed  to  examine  the  returns  of  the  votes  cast  at  said  election  made 
an  examination  of  and  recounted  the  votes  cast  as  aforesaid  in  said  ward  for 
members  of  the  Common  Council,  and  found  the  result  to  be  as  follows  :  — 

Edward  J.  Jenkins  had  fourteen  hundred  and  forty-seven  votes  (1,447). 

Cornelius  F.  Desmond  had  eleven  hundred  and  thirty-seven  votes  (1,137). 

James  B.  Hayes  had  seven  hundred  and  seventy-four  votes  (774). 

John  J.  Mulhall  had  seven  hundred  and  sixty-two  votes  (762). 

John  J.  F.  Mulhall  had  two  hundred  and  seventy-three  votes  (273). 

John  F.  Mulhall  had  twenty-three  votes  (23). 

John  Quinn,  Jr.,  had  seven  hundred  and  twenty  votes  (720). 

John  F.  Moakley  had  two  hundred  and  ten  votes  (210). 

And  there  were  eighty-eight  votes  for  other  persons  (88.) 

Certificates  of  election  have  been  granted  to  said  Jenkins,  Desmond,  and 
Hayes. 

The  undersigned  claims  that  all  the  votes  cast  as  aforesaid  ^bearing  the 
names  John  J.  Mulhall,  John  J.  F.  Mulhall,  and  John  F.  Mulhall,  were  in- 
tended and  should  be  counted  for  him,  and  in  that  case  he  would  have  a 
sufficient  number  of  votes  to  entitle  him  to  a  seat  in  yo'ir  honorable  body. 

Wherefore  he  claims  his  election  as  aforesaid,  and  asks  that  you  will 
decide  that  he  was  rightfully  chosen  as  a  member  of  the  Common  Coun- 
cil for  the  municipal  year  1889. 

JOHN    J.    MULHALL. 

The  petitions  were  severally  referred  to  the  Committee  on  Elections 
when   appointed. 

At  the  following  meeting  of  the  Common  Council,  January  17,  these 
petitions  were  taken  up,  by  rescinding  the  action  of  the  former  meeting.  The 
petitions  were  considered  and  action  was  had  thereon,  as  shown  in  the 
accompanying  transcript  from  the  report  of  the  official  proceedings  of  that 
date,1  namely :  — 

iCity  Council  Proceedings, 1889,  pp.  54-59. 
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Mr.  Barry,  of  Ward  16. —  I  move  you,  sir,  that  we  rescind  the 
vote  whereby  the  petitions  of  Frank  E.  Bagley  and  Francis  H. 
Dillon,  of  Ward  3,  and  John  J.  Mulhall,  of  Ward  12,  were  referred 
to  the  Committee  on  Elections.  I  make  that  as  a  motion,  that  the 
vote  whereby  those  petitions  were  referred  to  the  Committee  on 
Elections  be  rescinded. 

By  request  of  tue  President,  Mr.  Barry  reduced  his  motion  to 
writing,  as  follows  :  To  rescind  the  vote  whereby  the  petitions  of 
Frank  E.  Bagley,  Francis  H.  Dillon,  of  Ward  3,  an  1  John  J.  Mul- 
hall, of  Ward  12,  were  referred  to  the  Committee  on  Elections. 

Mr.  Clark,  of  Ward  24.  — I  rise  to  a  point  of  order,  that  under 
our  rules  those  petitions  go  to  the  Committee  on  Elections,  any- 
way, and  I  submit  that  the  motion  is  out  of  order. 

Mr.  Barry,  of  Ward  16.  — I  simply  wish  the  gentleman  to  re- 
peat the  statement  he  made.  It  was  impossible  to  understand  the 
gentleman,  and  I  hope  he  will  speak  up  loud,  so  that  we  may  be 
able  to  understand  him. 

Mr  Clark. — I  said  my  impression  was,  that  under  our  rules 
this  petition  went  to  the  Committee  on  Elections,  anyway,  and  this 
motion  to  take  it  from  the  Committee  on  Elections  is  out  of  order. 

Mr  Barry,  of  Ward  16  —  I  trust  the  motion  I  made  to  rescind 
the  vote  whereby  we  referred  those  petitions  to  the  Committee  on 
Elections  will  prevail. 

The  President. — The  Chair  will  rule  that,  under  our  rules,  all 
petitions  relating  to  elections  are  referred  to  the  Committee  on 
Elections,  without  a  vote  of  this  body.  Therefore,  there  is  no 
vote  to  rescind. 

Mr.  Barry,  of  Ward  16.  —  I  am  very  sorry  that  I  should  be  the 
first  member  of  the  body  to  appeal  from  the  decision  of  the  Choir, 
and  at  this  time  I  say  it  is  one  of  the  highest  privileges  that  this 
body  lias,  to  know  whether  two  of  the  members  sitting  in  this  body 
are  sitting  in  it  legally  or  not.  Gentlemen,  we  are  in  this  posi- 
tion :  the  Republican  party  have  received  all  the  benefits  that 
could  accrue  from  the  votes  of  these  gentlemen,  and  it  is  now  no 
more  than  fair  to  extend  to  these  gentlemen  the  seats  that  rightly 
and  properly  belong  to  them  in  this  body,  and  I  appeal  from  the 
decision  of  the  Chair. 

Mr.  Rosnosky,  of  Ward  16.  —  I  second  the  appeal. 

The  President.  —  The  question  is,  on  appealing  from  the  deci- 
sion of  the  Chair.  Shall  the  ruling  of  the  Chair  stand  as  the 
decision  of  this  Council? 

Mr.  Barry,  of  Ward  16. — On  that  I  call  for  the  yeas  and 
nays 

Mr.  Hayes,  of  Ward  !2.  —  I  am  sorry  that  I  should  be  the  first 
one  obliged  to  maintain  the  ruling  of  the  Chair. 

Mr.  Barry,  of  Waul  16.  —  I  rise  to  a  point  of  order, — the 
gentleman,  being  in  question  himself,  has  no  right  either  to  speak 
or  vote  on  the  question. 

The  President.  — The  Chair  would  rule  that,  in  matters  affect- 
ing the  seat  of  a  member,  he  has  a  right  to  be  heard,  but  not  a 
right  to  A'Ote. 

Mr.  Hayes,  of  Ward  12.  —  Mr.  President  and  gentlemen  of  the 
Council,  1  am  sorry  I  do  not  possess  the  eloquence  and  the  ex- 
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perience  of  the  gentleman  who  sits  at  that  corner,  and  who  repre- 
sents Ward  16,  but  I  shall  do  the  best  I  can  to  support  the  decision 
of  the  Chair.  Personally,  I  am  at  interest  in  this  matter,  and  my 
interest  in  it  I  shall  not  speak  upon.  I  shall  simply,  as  far  as 
lies  in  my  power,  attempt  to  argue  why  the  decision  of  the  Chair 
should  stand  as  the  decision  of  the  Council.  In  the  first  place,  it 
is  customary  that  all  matters  should  be  referred  to  committees. 
They  should  be  referred  to  a  committee,  in  order  that  the  com- 
mittee ca.n  look  into  the  facts,  to  ascertain  all  things  in  relation 
to  the  case,  and  report  them  to  the  Council.  The  Council,  as  a 
body,  at  present  are  unacquainted  with  the  facts,  and  do  not  know 
the  reasons  which,  perhaps,  have  actuated  the  motion  of  the  gentle- 
man from  Ward  16.  But  in  order  that  the  Council  may  know  the 
facts,  it  has  always  been  the  custom  to  refer  matters  to  a  commit- 
tee, in  order  that  they  may  report,  and  the  Council  may  then  act. 
It  is  certainly  discourteous  for  the  gentleman  from  Ward  16,  at 
the  first  meeting  after  the  election  of  our  President,  to  come  in 
here  and  advocate  an  appeal  from  his  decision. 

Mr.  Rosnosky.  —  I  rise  to  a  point  of  order,  that  the  appeal  from 
the  decision  of  the  Chair  isn't  under  debate,  and  no  member  has  a 
right  to  — 

The  President.  —  The  question  is  on  ordering  the  yeas  and 
nays. 

Mr.  Rosnosky.  —  I  beg  pardon  —  they  have  not  been  called  for 
yet. 

The  President.  —  The  motion  is  on  ordering  the  yeas  and  nays, 
and  on  that  there  are  five  minutes'  discussion. 

Mr.  Rosnosky.  —  Kindly  inform  me  who  called  for  the  yeas  and 
nays  ? 

The  President.  — Mr.  Barry,  of  Ward  16,  your  colleague.  The 
gentleman  will  proceed. 

Mr.  Hayes,  of  Ward  12.  — Perhaps  it  will  not  be  well  for  me 
to  enter  into  the  facts  too  far.  I  will  simply  ask  the  members  of 
the  Council  that  they  will  not  give  their  votes  at  this  time,  the 
first  meeting  of  the  Council  after  its  organization,  to  go  back  on 
the  stand  they  took  in  electing  Mr.  Allen  to  the  high  office  of  pre- 
siding officer  of  this  Council,  by  appealing  from  his  decision. 

The  yeas  and  nays  were  ordered-,  and  the  decision  of  the  Chair 
was  not  sustained.     Yeas,  33  ;  nays,  36. 

Yeas. —  Brown,  Burlen,  Burnham,  Campbell,  Clark,  Drew, 
Dyar,  Goodenough,  Graham,  Hahlo,  Hall,  Harris,  Hatch,  J.  B. 
Hayes,  W.  L.  Hayes,  Keefe,  Knapp,  Lovett,  Lowell,  Moore, 
Meyer,  Oakes,  Paige,  Parker,  F.  P.  Pierce,  I.  F.  Pierce,  Reed, 
Shaw,  Sprague,  Stevens,  Towle,  Wise,  Wood  —  33. 

Nays.  — Bagley,  D.  F.  Barry,  E.  P.  Barry,  Beck,  Breen,  Cannon, 
Carroll,  Case}',  Chance,  Desmond,  J.  D.  Doherty,  N.  F.  Doherty, 
W.  J.  Doherty,  Dolan,  Donnely,  Fanning,  Folan,  Fraser,  Hoar, 
Jenkins,  Kelley,  Kinney,  Lyons,  Mahoney,  McCarthy,  McCauley, 
Mitchell,  Norris,  Nunan,  O'Brien,  Quinn,  Robinson,  Rosnosky, 
J.  H.  Sullivan,  R.  Sullivan,  Teevens  —  36. 

Absent  or  not  voting  —  Allen,  Brooks,  Cushing,  Keenan  —  4. 

The  question  then  came  on  the  motion  to  rescind,  and  Mr. 
Barry  called  for  the  yeas  and  nays,  which  were  ordered. 
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Mr.  Lowell,  of  Ward  11.  — I  ask  if  debate  is  not  now  possi- 
ble on  the  motion  to  rescind? 

Mr.  Barry,  of  Ward  16.  —  I  rise  to  a  point  of  order. 

The  President. — The  gentleman  from  Ward  11  has  already 
risen  to  a  point  of  order,  as  1  understand  it. 

Mr.  Lowell.  —  I  ask  the  decision  of  the  Chair,  if  it  is  permis- 
sible to  debate  the  question  of  rescission.  The  yeas  and  nays 
having  been  ordered,  is  not  debate  on  the  previous  question  in 
order? 

The  President.  —  The  Chair  would  rule  that  it  is  in  order. 

Mr.  Lowell.  —  The  9th  standing  rule  and  order  of  the  Com- 
mon Council  is  as  follows  :  — 

"  All  matters  relating  to  the  election  of  members  shall  be  re- 
ferred to  the  Standing  Committee  on  Elections,  which  shall  consist 
of  five  members." 

That  is  the  rule  of  the  Council,  and  I  can  see  no  reason  what- 
ever why  we  should  change  our  action  concerning  this  matter.  It 
is  a  fair  rule,  it  i*  a  common  rule,  a  rule  which  prevails,  or  something 
like  it,  in  every  legislative  body,  and  I  can  see  no  reason  why,  at 
this  time,  we  should  take  any  other  course.  There  is  every  reason 
to  believe  that  the  committee  will  give  the  contestants  a  full,  fair, 
and  speedy  hearing,  and  I  certainly  hope  the  motion  to  rescind 
will  not  prevail. 

Mr.  Hayes,  of  Ward  12.  —  I  would  like  to  speak  upon  this 
matter.  Personally,  I  do  not  care  whatever  the  decision  of  this 
Council  may  be,  although  it  may  affect  my  right  to  a  seat  in  this 
body.  Perhaps  it  will  be  better  for  my  business  were  I  not  a 
member  of  this  body.  But  as  regards  the  motion  offered  by  the 
gentleman  who  is  the  representative  of  the  Democratic  party  here, 
1  think  it  is  undemocratic.  I  believe  the  Democratic  party  is  the 
party  of  the  people,  advocating  the  rights  and  privileges  of  the 
people,  and  that  the  rights  should  be  given  to  every  man  ;  and  the 
right  to  be  heard  is  certainly  a  right  which  should  be  given  not 
only  to  the  contestants,  but  to  the  members  whose  seats  are  con- 
tested.  I  claim  that  the  proper  tribunal  to  hear  the  evidence  in 
these  cases  is  the  Committee  on  Elections.  Personally,  I  am  not 
prepared  to  state  why  I  am  entitled  to  the  seat  now  held  by 
myself.  It  is  true  I  believe  my  claim  to  the  seat  is  a  just  one. 
To  be  sure,  the  reasons  which  actuate  me  may  not  actuate  the 
member  who  offered  the  motion  to  rescind,  and  those  who  are 
opposed  to  my  holding  my  seat.  But  I  believe  that  upon  this 
Committee  on  Elections  are  two  men,  representing  the  Demo- 
cratic party,  whose  Democracy  is  unquestionable,  and  will  stand 
water  better  than  that  of  the  gentleman  who  stands  up  here  ' 
to  represent  the  party  in  this  Council.  I  believe  the  gentlemen 
who  comes  to  this  Council  from  East  Boston  not  only  represents 
the  laboring  men,  but  is  also  a  representative  of  the  Democratic 
party,  and  will  see  that  the  gentlemen  claiming  and  the  gentlemen 
now  holding  the  seats  will  be  protected. 

Mr.  Barry,  of  Ward  16.  — I  rise  to  a  point  of  order.  The 
question  is,  shall  the  roll-call  be  ordered,  and  the  gentleman  is 
not  speaking  to  that  question. 


248  ELECTION    CASES COMMON    COUNCIL. 

The  President. — The  Chair  would  say  that  the  roll-call  has 
been  ordered,  and  debate  upon  the  main  question  is  in  order. 

Mr.  Hayes,  of  Ward  12.  — I  believe  that  the  gentleman  who 
comes  from  Ward  20  is  as  fit  a  representative  of  the  Democratic 
party  to  sit  upon  that  committee  as  the  gentleman  from  Ward  16. 
I  believe  he  is  more  fit.  I  believe  that  he  is  a  man  of  honor,  and 
as  a  gentleman  of  honor  will  stand  better  than  the  gentleman  from 
Ward  16,  and  is  better  able  to  try  in  the  committee  and  debate  it 
in  the  Council  than  is  the  gentleman  from  Ward  16,  who  is  so 
strenuous  in  favor  of  rescinding  this  motion,  and  who  is  actuated 
by  motives  which,  perhaps,  you  and  I  know.  I  hope  this  mat- 
ter will  go  to  a  committee,  in  order  that  I  may  state  my  case  to 
that  committee,  as  it  is  impossible  for  me  to  do  upon  this  short 
notice,  and  prove  to  them  why  I  should  be  entitled  to  the  seat 
rightfully  and  honestly  ;  and  that,  I  believe,  I  can  fully  prove  to  the 
satisfaction  of  the  entire  committee.  All  that  I  ask,  gentlemen, 
is,  not  to  give  me  the  seat  unless  I  am  entitled  to  it ;  and  the  only 
way  to  prove  it  is  to  let  a  committee  act  upon  it,  as  has  been  done 
in  all  such  matters  in  previous  years.  Before  the  committee,  is  the 
proper  place  to  hear  this  case.  All  such  matters  are  referred  to 
a  committee.  The  gentleman  from  Ward  16,  as  the  presiding 
officer  of  this  body  last  year,  favored  referring  all  matters  to  a 
committee  except  matters  of  finance,  and  those  matters  he  took 
good  care  to  run  through ;  and  perhaps  many  of  you  knew  the 
reason.  Mr.  President  and  gentlemen  of  this  Council,  I  ask  that 
this  matter  go  to  a  committee  in  all  fairness,  not  only  to  myself, 
but  in  fairness  to  the  contestants,  in  fairness  to  the  gentlemen  from 
other  wards  whose  seats  are  contested,  and  in  fairness  to  those 
men  who  are  the  contestants,  I  ask  that  we  may  follow  the  rule 
which  Ikis  been  established  by  past  Councils  —  Councils  presided 
over  by  gentlemen  who  were  leaders  of  the  party  which  the  gen- 
tleman from  Ward  1-6  represents ;  Councils  which  have  been 
presided  over  by  the  gentleman  who  represents  my  ward,  and  is  a 
leader  of  the  party  with  the  gentleman  fro  in  Ward  16.  I  believe 
that  this  matter  should  go  to  a  committee,  and  I  ask  you,  fairly 
and  honestly,  that  it  be  referred  to  a  committee,  in  order  that  it 
may  be  tried  justly,  and  the  case  referred  back  to  you  with  all  the 
evidence  for  your  consideration.  I  ask  that  we  may  go  into  a 
committee  of  the  whole,  in  order  that  the  case  may  be  tried  prop- 
erly.    Therefore,  I  hope  you  will  refer  this  matter  to  a  committee. 

The  roll  was  called,  and  the  motion  to  rescind  was  carried. 
Yeas,  37  ;  nays,  34. 

Yeas.  —  Bagley,  D.  F.  Barry,  E.  B.  Barry,  Beck,  Breen,  Cannon, 
Carroll,  Casey,  Chance,  Desmond,  J.  D.  Doherty,  N.  F.  Doherty, 
W.  J.  Doherty,  Dolan,  Donnely,  Fanning,  Folan,  Eraser.  Hoar, 
Jenkins,  Keenau,  Kelley,  Kinney,  Lyons,  Mahoney,  McCarthy, 
McCauley,  Mitchell,  Norris,  Nunan,  O'Brien,  Quinn,  Robinson, 
Rosnosky,  J.  H.  Sullivan,  R.  Sullivan,  Teevens  —  37. 

Nays.  —  Allen,  Brown,  Burlen,  Burnham,  Campbell,  Clark, 
Drew,  Dyer,  Goodenough,  Graham,  Hahlo,  Hall,  Harris,  Hatch, 
J.  B.  Hayes,  W.  L.  Hayes,  Keefe,  Knapp,  Lovett.  Lowell,  Moore, 
Meyer,  Oakes,  Paige,  Parker,  F.  B.  Pierce.  I  F.  Pierce,  Reed, 
Shaw,  Sprague,  Stevens,  Towle,  Wise,-  Wood  —  34. 
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Absent  or  not  voting.  —  Brooks,  Cushing —  2. 

Mr.  Barry,  of  Ward  16,  offered  the  following:  — 

Resolved,  That  Frank  E.  Bagley  and  Francis  H.  Dillon  are 
hereby  declared  to  be  entitled  to  seats  as  members  of  the  Common 
Council  from  Ward  3,  and  that  John  P.  Reed,  of  Ward  3,  is  not 
entitled  to  a  seat  in  said  Council,  and  that  John  J.  Mulhall  is  hereby 
declared  to  be  entitled  to  a  seat  as  a  member  of  the  Common  Council 
from  Ward  12,  and  that  James  B.  Hayes,  of  Ward  12,  is  not  en- 
titled to  a  seat  in  said  Council. 

Mr.  Barry,  of  Ward  16.  —  I  am  satisfied,  Mr.  President,  from 
the  votes  that  have  been  taken  here  to-night  (the  motion  to  rescind 
being  carried) ,  and  it  is  evident  to  the  gentlemen  who  voted  to 
rescind  that  order,  that  there  are  two  gentlemen  sitting  in  this 
body  who  have  no  legal  right  to  seats  here  under  the  returns  as 
officially  made  by  the  Board  of  Aldermen.  You  will  find  that  in 
Ward  3  Francis  H.  Dillon  had  1,089,  Frank  H.  Dillon  had  54, and 
Frank  Dillon  had  264,  making  a  total  of  1,407.  You  will  also  find 
that  Frank  E.  Bagley  had  1,088,  Frank  Bagley  91,  and  F.  E. 
Bagley  1,  making  1,180.  In  the  case  of  William  J.  Doherty,  he 
received  1,147,  and  Mr.  Reed  received  1,121.  Now,  Mr.  President, 
it  is  evident  to  my  mind,  and  I  have  no  doubt  it  is  evident  to  the 
majority  of  this  Council,  that  the  ballots  cast  for  Frank  H.  Dillon 
and  Frank  Dillon  should  be  counted  for  Francis  H.  Dillon.  So  it 
is  in  the  case  of  Mr.  Bagley,  that  votes  cast  for  Frank  Bagley 
should  be  counted  for  Frank  E.  Bagley.  That  being  the  case,  I 
am  fully  convinced  that  those  gentlemen  are  entitled  to  seats  in 
this  Council.  Now,  sir,  pass  along  and  come  to  the  case  in  Ward 
12.  In  that  case  we  find  that  John  J.  Mulhall  had  762,  John  J. 
F.  Mulhall  had  273,  and  that  John  F.  Mulhall  had  23,  making  a 
total  of  1,058;  whereas  James  B.  Hayes  had  774.  It  is  clear  to 
my  mind  that  it  was  the  intent  of  the  voters  in  that  ward  who  cast 
those  ballots  for  Mr.  Mulhall  that  they  should  be  counted  for  John 
J.  Mulhall.  While  the  Board  of  Aldermen,  acting  as  a  returning 
board,  could  do  nothing  else  but  give  the  certificates  to  Mr.  Reed 
and  Mr.  Mayes,  it  is  within  the  province  of  this  body  to  consider 
the  intent  of  the  voters  of  that  ward,  and  count  those  votes  for 
the  parties  for  whom  they  were  intended.  Now,  Mr.  President,  I 
hope  this  resolve  will  prevail.  I  have  no  doubt  that  other  gentle- 
men on  this  floor  have  looked  into  this  matter,  and  will  be  able  to 
enlighten  the  Council  on  the  question,  and  at  this  time  I  will  give 
way  to  those  gentlemen. 

Mr.  Sprague,  of' Ward  10.  —  I  will  not  attempt,  Mr.  President, 
to  deny  anything  the  gentleman  from  Ward  16  has  said.  I  will 
not  attempt  to  deny  his  figures.  But  it  seems  to  me  that  in  all 
fairness  there  should  be  a  hearing  before  the  Committee  on 
Elections,  at  which  all  parties  interested  in  the  contest  shall  be 
allowed  to  present  their  evidence,  if  they  have  any.  I  do  not 
know  myself  but  what  they  have  evidence  of  some  kind,  and  1 
don't  know  that  they  have  any.  As  a  matter  of  fact,  I  am  en- 
tirely ignorant  in  this  matter,  except  from  hearsay,  and  until  I 
hear  more  evidence  than  that  which  one  gentleman  can  get  from 
one  man  or  another  I  feel  that  I  cannot  conscientiously  vote  to 
unseat  any  member  of  this  body  and  to  seat  another  person.     In 
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fairness  to  all  gentlemen  concerned,  I  think  there  should  be  a 
hearing  before  the  Committee  on  Elections.  At  the  same  time  I 
wish  to  say  that  I  do  not  in  any  way  doubt  what  the  gentleman 
from  Ward  10  has  said,  or  doubt  the  correctness  of  his  figures  ; 
but  i  believe  they  should  be  proven  before  a  committee,  before 
this  Council  is  called  upon  to  act. 

Mr.  Sullivan,  of  Ward  22.  —  T  think  the  information  that  the 
gentleman  from  Ward  10  desires  will  be  given  to  him  to-night,  if  it 
has  not  been  given  before  he  arrived  in  the  Council  this  evening. 
I  think  the  information  is  general,  both  among  Republicans  and 
Democrats,  and  the  public  at  large.  Everything  in  connection 
with  this  matter  has  been  printed  in  almost  every  newspaper  iu 
Boston,  and  every  one  of  the  Republican  and  Democratic  papers 
alike  has  given  a  clear  statement  in  regard  to  how  many  votes 
were  received  by  certain  gentlemen  now  seated  in  this  Council  and 
voting  on  questions  coming  before  the  Council,  and  the  votes  re- 
ceived by  certain  other  gentlemen  not  seated  in  the  Council  who 
should  be  seated  and  have  a  right  to  vote  where  those  gentlemen 
are  now  voting.  I  say  that  the  press  has  given  the  information 
which  the  gentleman  does  not  seem  to  have  obtained,  and  if  he 
has  not  read  the  Republican  or  Democratic  newspapers,  it  seems  to 
me  that  a  number  of  gentlemen  present  might  get  more  information 
than  he  would  get  while  closeted  in  the  committee-room.  With 
regard  to  whether  the  Committee  on  Elections  should  take  charge 
of  this  case,  or  other  cases  coining  before  them  in  the  ordinary 
course  of  business,  is  something,  really,  not  to  be  discussed,  be- 
cause the  rule  that  calls  for  a  Committee  on  Elections  was  only 
made  in  case  of  some  very  peculiar  circumstances  which  would, 
perhaps,  necessitate  some  attorney  going  before  the  committee,  or 
for  the  reason  of  calling  in  a  vast  number  of  persons  as  evidence 
with  regard  to  what  votes  we;e  cast.  It  seems  to  me  that  this 
case  is  simple  and  clear,  and  should  not  be  sent  to  the  Committee 
on  Elections  ;  and  I  believe  the  gentleman  from  Ward  10,  knowing 
that  every  man  in  the  Council  had,  or  should  have,  certain  infor- 
mation —  and  I  believe  that  they  have  had  it,  for  my  part  — 
thought  it  was  perfectly  proper  to  give  what  rightly  belonged  to 
him  to  every  man,  without  detaining  him  from  those  rights  which 
had  been  voted  to  him  by  the  public.  The  case  now  before  the 
Council  is  comparable  to  a  case  which  came  up  two  }'ears  ago, 
and  which  I  think  every  gentleman  of  the  Council  is  acquainted 
with — the  case  of  Dr.  Provan  and  Thomas  F.  Nunan,  the  Com- 
mon Councilman  from  Ward  15,  who  is  a  member  of  this  present 
body.  The  cases  of  Mr.  Mulhall  and  Mr.  Dillon  are  both  similar 
cases.  The  only  question  is,  as  everybody  admits,  that  there  was 
a  certain  number  of  votes  cast  for  John  J.  Mulhall,  John  J.  F. 
Mulhall,  and  John  P.  Mulhall,  and  it  would  make  no  difference  if 
they  were  simply  cast  for  "  Mr.  Mulhall,"  they  should  be  counted 
for  John  J.  Mulhall,  as  he  wis  the  only  candidate  of  that  name. 
That  was  the  exact  case  of  Mr.  Nunan,  two  years  ago,  against  Dr. 
Provan,  —  whether  votes  cast  for  J.  V.  Nunan  should  be  counted 
for  Thomas  F.  Nunan.  In  regard  to  that  case,  in  which  a  Republi- 
can Councilman,  now  sitting  in  the  Legislature,  a  man  qualified  to 
pass  judgment  on  election  cases,  or  almoit  any  -matter-  that  came- 
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up  —  I  refer  to  Andrea's  Blurae —  was  the  counsel  for  Mr.  Provan 
at  that  time,  it  might, be  well  to  read  exactly  what  he  said  in  that 
case.  There  isn't  any  gentleman  in  this  Council  but  knows  per- 
fectly well  if  a  point  was  to  be  gained  by  the  Republican  party, 
or  if  there  was  any  chance  at  all  for  a  Republican  member  at  that 
time,  that  there  wouldn't,  perhaps,  be  any  stonger  advocate  for 
electing  a  Republican  member  than  Andreas  Blume — an  able 
man,  and  quick  to  catch  almost  every  point  that  came  up  that 
was  of  especial  importance  to  his  side.  Mr.  Blume,  in  referring  to 
the  case,  with  the  facts  just  as  they  are  at  present,  didn't  attempt 
to  call  for  the  yeas  and  nays  in  the  Council,  because,  as  he  said  to 
,Dr.  Provan  at  that  time,  "  Why,  sir,  you  haven't  a  ghost  of  a 
chance.  There  isn't  any  question  in  my  mind  that  the  votes  cast  for 
J.  F.  Nunan  were  intended  to  be  cast  for  T.  F.  Nunan."  The  only 
Nunan  who  was  a  candidate  at  that  time  was  that  Mr.  Nunan,  and 
whether  it  was  put  down  one  way  or  the  other  made  no  difference. 
His  remarks  in  regard  to  that  election  case  are  printed,  and  I  wish 
the  gentleman  from  Ward  10,  who  doesn't  understand  the  present 
situation,  would  examine  that  case,  and  he  will  come  to  the  con- 
clusion that,  I  think,  the  majority  of  the  Council  have  come  to. 
Mr.  Blume  said  : — 

k'  I  merely  desire  to  say,  Mr.  President,  that  whatever  the  view 
of  the  gentlemen  of  the  Council  may  be  upon  this  matter,  I  feel 
constrained  to  say  these  few  words :  That  I  represented  Dr. 
Provan  as  his  counsel,  and  that  I  was  present  during  a  portion  of 
the  recount.  I  was  satisfied  long  before  the  recount  was  com- 
pleted that  the  doctor  had  not,  on  the  evidence,  the  ghost  of  a 
show  upon  which  he  could  retain  his  seat,  and  I  frankly  told  him 
so.  The  doctor  then  felt  somewhat  aggrieved,  as  he  has  said 
here  to-night,  about  the  introduction  of  certain  evidence.  That 
evidence  1  did  not  think,  as  his  counsel,  had  any  great  weight, 
although  it  might  have  had  more  than  the  casual  mention  of  it  at 
so  late  an  hour  might  have  produced.  I  therefore  am  convinced, 
just  as  are  the  whole  committee  who  have  made  this  unanimous 
report,  that  Dr.  Provan  has  lost  his  seat.  There  is  no  question 
about  it  in  my  mind,  nor  do  1  think  that  any  member  of  the  com- 
mittee had  any  hesitation  in  signing  the  report  as  it  has  been 
made.  Of  course,  I  wish  it  had  been  otherwise.  But  right  is 
right,  and,  in  my  judgment,  Mr.  Nunan  is  entitled  to  his  seat." 

That  was  a  case  exactly  similar  to  the  case  now  before  us.  It 
seems  to  me,  this  case  being  so  thoroughly  understood,  that  we 
should  not  debar  from  the  rights  belonging  to  them  two  members 
who  were  elected  to  this  body,  and  who,  onl\'  by  a  technicality, 
have  been  prevented  from  taking  their  seats  to- night  and  voting  on 
questions  which  the  people  of  their  district  desire  that  they  should 
come  into  this  body  and  vote  on.  There  were  other  similar  eases 
which  came  up  besides  the  Dr.  Provan  case.  There  was  a  case 
where  votes  were  cast  for  M.  J.  Carroll,  and  for  Michael  J. 
Carroll —  that  was  in  the  same  case.  There  are  also  other  cases 
that  ought  to  be  referred  to  ;  for  instance,  the  Rogers  and  Bleiler 
case,  and  one  particularly  where  —  this  is  a  State  report  I  refer 
to  (4  Wis.  430).  in  Attorney-General  v.  Ely  —  the  court  went  so 
far   as   to   hold   that   ballots   cast  for  D.   M.  Carpenter,  M.  D. 
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Carpenter,  M.  T. .Carpenter,  or  Carpenter  simply,  might  be  counted 
for  Matthew  H.  Carpenter.  If  that  is  the  law  and  those  are  the 
facts,  I  don't  see  how  a  single  liepublican  gentleman,  who  now 
must  understand  the  evidence  in  the  case,  can  refuse  seats  at  this 
time  to  gentlemen  whom  they  must  acknowledge  as  members  of 
the  Common  Council.  If  the  gentlemen  should  argue  that  the 
votes  for  M.  T.  Carpenter  and  Matthew  T.  Carpenter  are  not  votes 
cast  for  the  same  person,  they  would  simply  put  their  opinion 
against  that  of  the  Supreme  Courts  of  various  States,  and  those 
decisions  have  also  been  referred  to  in  Massachusetts,  and  the 
Massachusetts  courts  have  decided  likewise  ;  and  therefore,  in  my 
mind,  and  I  think  the  mind  of  every  person  present,  there  is  no 
question  that  the  votes  cast  for  Johu  J.  F.  Mulhall  and  John  F. 
Mulhall  should  be  counted  for  John  J.  Mulhall,  as  in  the 
case  of  Carpenter,  that  I  have  cited,  where  ballots  were  cast 
for  "  Carpenter,"  with  no  initials  at  all,  and  were  counted  for 
Matthew  H.  Carpenter.  Now,  this  case,  it  seems  to  me,  can 
be  discussed  very  clearly  here,  and  unless  there  is  some  reason 
for  preventing  the  members  from  taking  the  seats  rightfully 
belonging  to  them,  I  don't  see  how  any  Republican,  Demo- 
crat, Independent,  or  Greenbacker  can  afford  to  vote  against  it. 
i  think  Mr.  Mulhall  and  Mr.  Dillon  should  take  their  seats,  and  I 
trust  that  every  member  of  the  Council,  looking  fairly  at  the 
matter,  and  with  the  facts  in  mind,  will  vote  that  they  shall  do  so. 
1  know  this  is  a  reform  government,  and  I  know  that  every  one 
will  do  as  much  as  lies  in  his  power  to  push  on  the  wheels  of  prog- 
ress and  reform,  and  give  to  every  individual  his  rights,  and  by 
voting  for  Mr.  Mulhall  and  Mr.  Dillon,  some  few  rights  will  be 
given,  and  we  can  then  look  for  further  rights.  Therefore,  I  trust 
that  the  resolution  will  be  passed. 

Mr.  Keefe,  of  Ward  17.  —  Mr.  President,  I  hope  this  resolution 
will  not  pass.  I  think  the  proper  way  to  dispose  of  this  matter  is 
to  have  it  go  to  the  committee,  as  was  first  intended.  It  is  very 
true,  as  far  as  we  know,  that  it  is  the  general  rule  to  take  the 
intention  of  the  voter  into  consideration.  But,  as  the  gentleman 
from  Ward  22  has  said,  we  have  three  names :  John  J.  Mulhall, 
John  J.  F.  Mulhall,  and  John  Mulhall,  I  believe.  Now,  how  do 
the  members  of  this  Council  know  that  John  J.  Mulhall,  John 
Mulhall,  and  John  J.  F.  Mulhall  are  one  and  the  same  person? 
There  are  three  different  names,  each  one  of  which  has  received  a 
certain  number  of  votes,  and  in  — 

Mr.  Sullivan,  of  Ward  22.  —  Do  you  know  that  there  is  no 
petition  from  anybody  by  the  name  of  John  Mulhall,  and  don't  you 
know  that  there  is  a  petition  from  John  J.  Mulhall. 

Mr.  Keefe.  — There  is  a  petition  that  ha-s  come  into  the  Coun- 
cil signed  in  this  manner,  but  there  is  no  evidence  in  that  petition 
to  prove  that  the  statements  are  true  ;  nothing  whatever.  The 
same  rule  applies  to  the  case  in  Chailestown.  There  has  come  in 
a  petition  signed  by  a  gentleman  who  claims  that  he  is  three  differ- 
ent men,  and  that  the  voters  in  that  ward  intended  to  cast  for  him 
all  the  ballots  bearing  the  name  of  Dillon.  It  is  well  known  that 
the  intention  of  the  voter  should  be  considered.  How  is  this 
Council  to  determine  how  the  voters  intended  to  vote  unless  a 
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committee  is  appointed  to  hear  the  evidence,  or  else  that  the  man 
who  claims  the  seat  is  brought  in  here  and  questioned,  to  find  out 
if  he  is  the  same  person?  For  that  reason  1  think  it  would  be 
wholly  unjust  for  the  gentlemen  who  occupy  seats  here  to  be  un- 
seated without  first  being  heard.  In  every  case,  no  matter  how 
simple,  each  side  is  entitled  to  a  hearing.  Is  this  Council  going  to 
put  itself  upon  record  by  denying  a  hearing  to  Mr.  Hayes,  and  by 
not  allowing  the  Council  an  opportunity  to  ascertain,  through  a 
committee,  who  is  entitled  to  the  seat?  The  same  rule  applies  to 
the  gentleman  from  Charlestown.  I  do  hope  that  all  gentlemen  in 
this  Council  who  believe  in  honesty,  justice,  and  fair  dealing  will 
vote  against  that  resolution,  and  let  these  cases  go  to  a  committee. 

Mr.  Parker,  of  Ward  10.  —  I  do  not  see,  Mr.  President,  what 
the  gentlemen  who  are  in  favor  of  the  motion  are  to  gain  by  press- 
ing it  at  this  time.  We  have  before  us  here  to-night  simply  the 
■petitions  of  these  gentlemen  for  admission,  and  a  few  statements 
from  their  friends.  What  they  claim  may  all  be  true ;  but  we 
have  no  evidence  of  the  facts  in  either  case.  We  have  no  evidence 
as  to  the  identity  of  the  different  men  who  have  been  voted  for, 
and  it  seems  to  me  we  cannot  act  fairly  and  intelligently  upon  this 
question  unless  we,  in  some  way,  give  a  hearing  to  these  parties. 
Now,  if  these  men  who  have  made  these  petitions  are  entitled  to 
seats  here,  they  will  be  admitted.  I  do  not  believe  there  is  a 
gentleman  upon  this  floor,  whether  he  belongs  to  one  party  or 
the  other,  who,  if  satisfied  that  the  petitioners  have  been  duly 
elected,  and  are  the  choice  of  a  majority  of  the  people  of  their 
wards,  will  not  vote  that  these  petitioners  be  admitted.  We 
are  not  here  to  keep  out  any  man  who  ought  to  be  seated,  nor 
do  I  believe  any  one  would  vote  to  keep  out  such  a  man.  Now,  if 
Mr.  Mulhall  and  the  other  gentlemen  are  entitled  to  seats,  they 
ought  to  come  here  and  show  it ;  and  I  believe  that  these  other 
gentlemen  who  now  hold  the  seats  — 

Mr.  Rosnosky,  of  Ward  1G.  —  I  ask,  Mr.  President,  that  the 
City  Messenger  shut  this  door  ;  we  cannot  hear. 

The  President.  — The  City  Messenger  will  preserve  quiet  in  the 
anteroom  or  shut  the  door.     Mr.  Parker,  of  Ward  10. 

Mr.  Parker.  —  I  believe  these  gentlemen,  now  holding  these 
two  seats,  are  entitled  to  have  a  fair  chance,  a  fair  opportunity  to 
present  their  case  before  a  committee  or  before  this  Council.  Can 
you  gentlemen,  who  are  pushing  this  motion,  afford  to  crush  out 
any  expression  upon  the  part  of  these  men  whom  you  consider 
your  opponents?  Can  you  afford  to  refuse  to  give  them  a  chance 
to  present  their  case  in  any  way  or  shape?  If  you  can,  all  right. 
But  from  the  evidence  we  have,  or  are  likely  to  have,  I  do  not  feel 
competent  to  vote  upon  this  question. 

Mr.  Rosnosky.  — I  move  that  debate  now  close. 

Mr.  Hayes,  of  Ward  12. —  I  would  like  to  be  heard. 

Mr.  Rosnosky.  — I  beg  pardon.     I  withdraw  the  motion. 

Mr.  Hayes,  of  Ward  12.  — Before  the  debate  is  closed  I  would 
like  to  say  a  few  words  in  reply  to  my  friend  from  Ward  16  and 
my  friend  from  Ward  22.  This  motion  is  nothing  more  than  a 
stroke  of  the  same  policy  which  these  two  gentlemen,  as  represent- 
atives of  the  Democratic  party,  have  advocated  in  the  caucuses  in 
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their  wards,  in  the  same  manner  in  which  they  have  attempted  to 
bulldoze  the  Council.  Mr.  President  and  gentlemen  of  the  Com- 
mon Council,  I  am  not  prepared  to  enter  into  the  depths  of  this 
case.  I  do  not  possess  the  legal  lore  of  the  gentleman  from  Ward 
22.  I  have  not  the  time  the  gentleman  from  Ward  16  has  to  look 
around  and  spend  time  in  hunting  up  facts  and  figures  in  regard 
to  this  case.  If  I  had,  perhaps  I  might  have  come  prepared,  at 
this  short  notice,  to  prove  to  him,  with  all  his  time,  his  tact,  and 
his  talent,  that  I  am  justly  entitled  to  this  seat.  Mr.  President 
and  gentlemen  of  the  Common  Council,  I  presume  it  is  a  fact  that 
might  will  prevail,  because  in  all  cases  where  these  gentlemen,  as 
leaders  of  their  party,  had  control,  they  have  never  allowed  right 
to  stand  alongside  of  or  in  the  way  of  might ;  and  I  presume  it 
will  be  so  in  this  case,  that  might  will  rule,  and  that  it  will  count 
in  this  case  as  it  has  counted  in  caucuses  where  those  gentlemen 
have  presided.  Now,  I  am  not  prepared  to  enter  into  the  facts  of 
the  case.  Refer  it  to  a  committee  and  to  my  attorney,  who  has 
the  time,  and  I  believe  I  can  prove  that  I  am  entitled  to  my  seat 
in  this  chamber.  I  am  not  so  anxious  for  the  seat  myself,  nor 
do  I  merely  care  for  a  political  vindication.  The  only  reason  I 
ask  for  this  is,  that  I  am  entitled  to  what  every  man  should  re- 
ceive, and  what  these  same  gentlemen  from  Wards  16  and  22 
have  given  in  the  past.  I  want  to  be  heard  before  a  committee. 
To-night  the  cases  are  different.  To-night,  these  gentlemen  have 
shown  that  they  recognize  no  honesty  and  fairness,  but  that,  hav- 
ing the  might,  they  intend  to  exercise  it.  Mr.  President  and 
gentlemen,  I  ask  you  to  vote  dowu  this  resolution,  and.  refer  this 
whole  matter  to  a  committee.  I  don't  ask  that  I  may  be  seated 
here,  for  I  pledge  you  my  honor  that  if  my  resignation  could  be 
put  in  here,  and  the  question  could  go  back  to  the  ward,  I  would 
be  elected  ;  and  these  gentlemen  know,  that,  to  secure  my  seat, 
they  must  expel  me  from  this  body.  I  am  prepared  to  be  expelled 
from  this  body  ;  but  I  am  prepared  to  prove  that  I  am  entitled  to 
this  seat.  I  ask  you,  Mr.  President  and  gentlemen,  to  refer  this 
to  a  committee,  and  I  guarantee  my  word  of  honor,  as  a  man  and 
a  gentleman,  and  as  one  who  labors,  and  who  is  not,  like  the 
gentleman  from  Ward  16,  a  political  vagrant,  —  I  pledge  you, 
gentlemen,  that  if  you  refer  this  matter  to  a  committee,  I  will 
resign  from  this  Council,  and  if  you  will  send  this  matter  back  to 
my  ward,  I  will  guarantee  to  every  man  in  this  Council  that  I 
shall  be  overwhelmingly  reelected  to  this  body.  Gentlemen.  I 
leave  this  matter  in  your  hands.  To  my  friends  in  the  past  and 
present,  I  say,  thank  you.  To  those  who  have  acted  dishonestly 
and  unfairly  towards  me,  I  say,  I  will  remember  them. 

Mr.  Barry,  of  Ward  16.  —  I  did  not  propose  to  say  another 
word  here  to-night,  Mr.  President ;  but  when  the  gentleman  from 
Ward  12  stands  in  his  seat  and  says  I  am  a  political  vagrant, 
I  want  to  say,  gentlemen  of  the  Common  Council,  that  I  was 
born  in  Boston  within  a  stone's-throw  of  this  building ;  that  I 
went  to  work  at  twelve  years  of  age,  and  have  been  for  sixteen 
years  with  one  house.  It  is  not  for  that  man  to  tell  me  I  am  a 
political  vagrant.     Thank  Cod,  I  can  make  a  living  in  one  line  ; 
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whereas  probably  the  gentleman  could  earn  a  living  only  in  the 
line  he  is  in.     [Applause.] 

Mr.  Keenan,  of  Ward  8.  — I  feel  in  a  rather  embarrassed  con- 
dition here  to-night,  considering  the  fact  that  the  gentleman  from 
Ward  12,  who  is  a  friend  of  mine,  is  interested  in  this  matter,  and 
that  the  question  before  this  body  now  is  this,  whether  or  not  he 
shall  be  a  member  of  this  body  for  1889?  The  gentleman,  during 
the  preliminary  work  incident  to  the  election  of  a  president  of  this 
body,  saw  fit  to  question  my  position  with  reference  to  an 
opinion  I  expressed,  from  a  party  stand-point,  as  to  the  duty  of  the 
Democratic  party  in  this  Council  this  year,  especially  when  that 
party  had  a  majority  in  the  government,  or,  at  least,  in  this  branch, 
lie  sought  by  innuendoes  to  support  his  own  position  by  referring 
to  my  independence.  He  forgot  to  state  that  my  independence 
was  concentrated  and  confined  to  my  ward,  where  I  settled  my 
differences  with  my  party,  instead  of  going  outside,  and  injuring 
and  affecting  the  interest  of  a  party  representing  30,000  voters  in 
the  government  of  this  year.  I  simply  state  that  at  this  time,  so 
that  nobody  here  shall  be  misled  by  the  remarks  of  the  gentleman 
at  that  time.  We  have  always  been  friendly,  and  that  is  what 
makes  the  task  here  to-night  more  painful  to  me.  The  question 
here  is  very  simple.  It  isn't  one  of  a  technical  character ;  it  is 
simply  one  of  a  moral  character.  It  is  one  which  affects  the  rights 
of  the  majority  of  the  people  of  the  ward  from  which  the  gentle- 
man has  come.  The  question  is,  whether  or  not  the  majority  of 
the  people  of  his  ward  shall  be  represented  by  a  man  they  duly 
elected,  and  not  by  a  man  who,  by  a  technicality,  has  received  a 
certificate,  and  stands  here  to-night  as  a  member  of  this  body? 
The  facts  are  very  clear.  The  figures  show  right  in  themselves. 
We  have  had  the  returns  from  the  ward  ;  we  have  had  the  recount 
of  the  Bonrd  of  Aldermen,  certified  to  by  the  Board  of  Aldermen, 
and  there  is  nothing  to  indicate  that  James  B.  Hayes  is  entitled  to 
membership  in  this  body,  simply  upon  the  mere  certificate  of  their 
return,  —  nothing  more.  There  is  nothing  to  show  that  Mr. 
Mulha'l  is  not  an  elected  representative  to  this  body  in  place  of 
Mr.  Hayes  ;  so  that  is  a  very  simple  question  for  us  to  determine. 
The  same  conditions,  in  a  measure,  affect  the  gentleman  from 
Charlestown,  Mr.  Reed;  and  the  same  conditions  whieh,  in  a 
measure,  affect  the  standing  of  the  Democracy  as  represented 
here  to-night,  existed  at  the  time  of  the  election,  and  at 
the  time  of  the  organization  of  this  body  a  week  ago.  It  isn't 
necessary  for  me  to  go  into  details  as  to  the  condition  of  politics 
in  the  Charlestown  District,  and  if  there  is  any  argument  to  be 
presented  upon  the  politics  of  either  party,  neither  side  here  to- 
night can  stand  up,  and,  upon  tie  plea  of  a  technicality,  argue  that 
this  matter  shall  go  to  any  committee,  —  a  committee,  perhaps, 
which  may  report  just  on  the  eve  of  the  next  municipal  election.. 
As  the  gentleman  from  Ward  12  has  said,  this  Council  can  well 
take  care  of  this  matter.  It  is  a  simple  question,  one  of  right  and 
wrong,  —  proper  representation,  and  who  are  the  proper  repre- 
sentatives here  representing  the  constituencies  of  the  several  wards 
represented,  up  to  the  present  time,  by  the  gentleman  from  Ward 
12,  Mr.  Hayes,  and  by  Mr.  Reed,  of  Charlestown?     I  don't  think 
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there  is  any  necessity  for  going  into  any  extended  argument ;  I 
don't  think  there  is  any  great  necessity  for  wasting  any  great 
amount  of  time  on  this  matter.  If  there  was  any  desire  to  waste 
any  time,  the  Democratic  majority  in  this  branch  could  have  taken 
steps  before  the  organization  of  this  Council,  and  by  a  writ  of 
mandamus,  or  a  writ  of  injunction,  prevented  both  the  gentlemen 
from  taking  their  seats  in  this  Council ;  but  I  thought,  and  others 
here  thought,  that  it  would  be  only  a  waste  of  time,  and  that 
nothing  was  to  be  gained  even  on  a  technicality  based  upon  any 
law  or  squabble  on  the  matter,  so  we  let  it  go  into  the  Common 
Council,  and  took  our  chances.  Those  two  gentlemen  voted,  and 
affected  the  organization  and  election  of  president,  and  these 
gentlemen  exercised  prerogatives  that  did  not  belong  to  them,  but 
were  accorded  them  on  a  technicality.  I  want  to  see  justice  done 
to  the  two  gentlemen  who  were  properly  elected,  to-night ;  and, 
while  I  am  friendly  to  Mr.  Hayes,  as  I  have  said,  I  have  a  painful 
duty  to  perform,  and  I  never  will  hesitate  to  perform  a  duty  that 
comes  upon  me  on  any  question,  and  1  hope  the  resolve  will  pass. 
Mr.  Moore,  of  Ward  11.  — If  this  resolve  was  not  of  such  an 
unusual  character  I  would  not  have  anything  to  say  upon  it.  It 
has  been  the  custom,  as  far  as  I  understand,  of  this  Council, 
where  an  election  was  contested,  to  refer  it  to  the  Committee  on 
Elections,  and  I  suppose  that  was  why  the  committee  was 
appointed.  I  know  it  is  so  in  the  Legislature  of  Massachusetts  ; 
I  know  it  is  so,  also,  in  Congress  ;  and,  for  one,  it  seems  to  me 
that  the  majority  —  I  mean  the  Democratic  party,  so  that  you 
cannot  mistake  me,  as  the  majority  of  this  Council  —  can  afford 
to  wait.  It  does  not  seem  to  me  that  they  can  afford  to  press  this 
question  to  a  vote  unheard.  Any  man,  however  humble  in  life, 
has  a  right  to  be  heard  before  any  court  or  before  any  tribunal 
which  has  the  power  to  try  him.  For  one,  I  have  examined  some- 
what into  this  evidence,  but  not  supposing  it  would  come  up 
to-night,  I  am  not  fully  prepared,  and  I  am  not  sure  that,  could 
this  go  to  a  committee,  and  tli3  committee  make  a  report,  but  that 
I  should  vote  with  the  majority  —  that  is,  with  the  Democratic 
party  —  to  seat  those  contestants.  I  presume  that  I  might,  but, 
being  compelled  to  vote  now,  with  the  evidence  unheard,  I  cer- 
tainly shall  be  obliged  to  vote  against  it,  I  know  that  the  law  is 
to  get  at  the  intent  of  the  voter  ;  1  am  perfectly  well  aware  that 
that  is  the  case,  but  there  are  prec  dents,  and  precedents  in  this 
Council,  where  that  has  not  been  followed  ;  and  I  hope,  for  one, 
that  the  majority  of  this  Council  to-night  will  not  press  us  to  a 
vote.  They  can  afford  to  wait,  but  they  cannot  afford  to  press  us 
to  a  vote  to-night.  Nothing  is  depending  on  it,  so  far  as  I  know ; 
the  Council  is  organized,  we  have  no  business  of  any  great  impor- 
tance before  us  for  the  next  week,  and  in  reply  to  the  Demos- 
thenes from  Athens,  the  contemporar}'  of  Homer  and  Horace  — 
I  mean  the  Desmosthenes  of  this  Council  —  I  would  say  that  if 
that  committee  did  not  report  as  soon  as  possible,  but  should 
pigeon-hole  that  report,  I,  for  one,  would  vote  to  make  them 
return  it  at  once,  or  vote  with  you  and  make  the  Council  take  it 
up.  That  is  the  position  I  stand  in,  and  I  hope  the  majority  of 
the  Council  will  not  press  us  into  this-  emergency  ;  and  if  they  do 
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not,  I  presume  they  might  have  many  more  than  the  Democratic 
members  to  vote  with  them.     Still,  I  am  not  sure.      [Laughter.] 

Mr.  Reed,  of  Ward  3.  —  I  am  not  gifted  with  the  flow  of 
oratory,  as  are  some  gentlemen  ;  therefore  I  cannot  express  myself 
as  I  would  like  to  I  would  say  that  I  am  no  thief,  and  don't 
wish  to  steal  the  seat  of  any  man ;  but  I  received  my  election 
where  there  were  four  Democratic  wardens,  and  I  was  counted 
over  a  Democrat  with  fifteen  votes.  I  don't  know  that  four 
Democratic  wardens  ever  before,  under  such  circumstances, 
counted  in  a  Republican  over  a  Democrat ;  but  I  was  counted  it. 
But  in  the  Board  of  Aldermen  I  was  counted  out,  as  it  were,  and  a 
gentleman  from  the  Democratic  side  was  counted  in,  while  an 
Independent  was  thrown  into  the  shade,  as  it  were ;  and  with  all 
due  respect  to  the  Board  of  Aldermen,  I  think  a  recount  would 
not  hurt  the  matter  at  all,  and  to  refer  it  to  the  committee  would, 
I  suppose,  cause  another  recount,  and  probably  the  gentleman 
first  defeated  at  the  polls  would  be  the  one  who  was  defeated 
afterwards.  Therefore,  I  would  like  to  see  it  referred  to  the 
Committee  on   Elections. 

Mr  Hall,  of  Ward  9,  and  Mr.  Lowell,  of  Ward  11,  addressed 
the  Chair,  and  Mr   Lowell  was  recognized. 

Mr.  Hall,  of  Ward  9.  — I  would  like  to  ask  information  on 
this  subject  from  the  two  gentlemen  who  have  previously  spoken. 
Like  my  friend  from  Ward  11,1  have  not  — 

The  President.  — The  Chair  recognized  Mr.  Lowell. 

Mr.  Lowell.  —  In  this  matter  to-night,  in  the  matter  of  decid- 
ing who  is  entitled  to  occupy  a  seat  in  this  Council,  this  Council, 
as  I  understand,  acts  in  a  judicial  capactty.  We  do  not  act  in  a 
legislative  way  ;  we  act  as  judges.  We  are  not  to  say  to-night 
who  ought  to  sit  here  and  who  we  would  like  to  have  sit  here,  but 
who  have  been  elected.  Now,  as  I  understand,  the  most  impor- 
tant element  in  a  judicial  decision  is  a  fair,  full  hearing  of  all 
parlies.  Jn  this  case  we  have  had  no  hearing  at  "all.  It  is  said 
that  Mr.  Frank  Dillon  and  Francis  H.  Dillon  are  one  and  the 
same  person. 

Mr.  Keenan.  —  Do  you  doubt  the  figures  on  the  recount  by  the 
Board  of  Aldermen  ? 

Mi  Lowell.  —  I  will  say  that  we  have  no  evidence  here  what- 
ever as  to  what  the  recount  of  the  Board  of  Aldermen  was,  except 
the  result  here  given.  We  know  nothing  of  the  figures  of  the 
Board  of  Aldermen  except  from  the  statement  in  the  petition. 
Now,  I  do  not  for  a  moment  desire  to  impugn  the  truthfulness  of 
the  petition,  but  I  say  it  is  a  very  new  principle,  according  to  the 
law,  if  we  are --however  excellent  his  character  and  however 
unimpeachable  Ins  truthfulness  maybe  —  to  take  the  declaration 
of  any  person  as  evidence  of  the  fact.  Those  statements  must 
be  proven.  There  is  not  a  single  fact  that  has  been  proven  by 
this  Council,  or  can  be  proved.  We  don't  know  what  the  figures 
are,  and  we  don't  know  the  evidence  except  from  the  statement 
here.  If  that  statement  is  true,  if  Mr.  Francis  H.  Dillon  and 
Frank  H.  Dillon  are  one  and  the  same  man,  I  agree  with  the 
gentleman  from  Ward  22  that  Mr.  Dillon  should  have  the  seat ; 
but  in  order  to  give  him  the  seat  we  must  ascertain  those  facts, 
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and  must  prove  them  fairly  and  fully.  Every  man,  however  weak 
his  case  is,  is  entitled  to  be  heard.  What  would  be  thought  of  a 
judge  who,  having  made  up  his  mind  without  hearing  the  evi- 
dence —  no  matter  how  sure  I13  might  be  of  what  decision  he 
should  render — what  would  we  say  of  a  judge  who  said,  "I 
don't  care  to  hear  the  evidence  ;  I  don't  care  to  weigh  the  matter  ; 
1  know  all  about  it ;  I  am  perfectly  sure,  and  I  will  decide  in  favor 
of  the  defendant"?  The  plaintiff  has  a  right  to  ba  heard,  no 
matter  how  poor  lie  may  be,  or  how  weak  his  case  may  be.  The 
arguments  made  by  the  Democratic  members  to-night  remind  me 
of  the  judge  who  heard  the  defendant's  side  of  the  case,  and  was 
so  delighted  with  it  that  he  said  to  the  lawyer  for  the  other  side, 
"Don't  tell  me  all  that;  it  is  unssttling  my  mind.  I  have  made 
up  my  mind  already,  and  now  you  are  unsettling  it."  I  say  that 
the  defendant  in  this  case,  no  matter  how  sure  the  gentleman  from 
Ward  16  or  the  gentleman  from  Ward  8  may  be  that  he  is  not 
entitled  to  a  seat,  is  entitled  to  a  full  and  fair  hearing,  where  the 
evidence  can  be  sifted,  and  where  he  can  have  an  opportunity  to 
make  a  reply  ;  and  I  say  that  is  just  what  the  Committee  on 
E'ections  will  give  him.  They  will  decide  what  is  right,  after 
hearing  the  evidence  ;  and  if  they  do  not  do  so,  it  is  right  for  the 
Council  to  reverse  their  decision.  I  don't  believe  there  is  a  mem- 
ber on  the  Republican  side  of  the  house  who  will  hesitate  for  a 
moment,  if  it  is  fairly  proved  that  the  will  of  the  people  of  Wards 
3  and  12  was  to  send  Mr.  Mulhall  and  Mr.  Dillon  to  the  Council 
in  place  of  Mr.  Reed  and  Mr.  Hayes,  to  give  a  seat  to  those 
gentlemen  ;  but  I  do  ask  that  the  evidence  be  heard,  in  order  that 
the  case  may  be  decided  after  a  heating,  and  not  before  a  hearing. 

Mr.  Hall,  of  Ward  9.  —  I  would  ask  the  gentleman  from  Ward 
22  if  the  case  he  cites  of  Mr.  Nunan  was  referred  to  a  committee 
or  sent  directly  to  the  Council? 

Mr.  Sullivan.  —  I  read  from  the  Controverted  Election  Cases, 
and  I  know  that  the  matter  was  referred  to  the  Committee  on 
Elections.  At  that  time,  for  the  information  of  the  gentleman,  I 
would  say  that  the  cases  were  not  of  a  similar  character.  At  that 
time,  when  the  petitions  were  presented,  nobody  in  the  Council 
said  he  knew  of  a  similar  case,  and,  therefore,  no  one  having 
knowledge  of  the  matter,  or  pretending  to  have,  it  was  naturally 
referred  to  the  Committee  on  Elections.  This  is  a  different  case. 
There  are  members  here  who  were  iu  the  Council  at  that  time  and 
heard  the  matter  discussed,  and  I  have  referred  back  to  Mr.  Blume, 
who  was  counsel  for  Dr.  Provan,  and  I  have  stated  the  facts  of  the 
case  exactly  as  they  would  be  stated  by  him  to-night  if  he  were 
present. 

Mr.  Hall.  — I  would  also  ask  the  gentleman  from  Ward  10, 
who  has  been  in  the  Council  for  a  number  of  years,  if  he  has  ever 
known  of  a  case  before,  at  any  other  time,  where  it  has  been 
refused  to  send  such  a  petition  to  the  Committee  on  Elections? 

Mr.  Barry,  of  Ward  16.  — The  Chair  will  say  for  the  information 
of  the  gentleman  —  [Laughter.]  Mr.  President,  this  case  in  relation 
to  Mr.  Mulhall  and  Mr.  Dillon  is  in  this  wise :  While  I  do  not 
recollect  of  any  case  of  this  nature  which  has  been  brought  up,  I 
would  say  it  was  for  this  reason  that  the  parties  did  not  desire 
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that  it  should  be.  In  the  case  of  Mr.  Nunan,  he  acted  indiffer- 
ently all  the  way  through  the  year,  and  it  was  as  much  as  the 
committee  could  do  to  get  him  to  appear  before  them,  he  cared  so 
little  about  it ;  but  iu  these  cases  both  the  gentlemen -desire  the 
seat  given  to  them  as  soon  as  possible. 

Mr.  Hall.  — Like  my  friend  from  Ward  11,1  believe  this  mat- 
ter should  be  referred  to  the  Committee  on  Elections,  and  from 
their  report  I  should  be  able  to  cast  my  vote  honestly  and  fairly. 
The  action  of  the  gentlemen  in  pressing  the  matter  this  evening, 
gives  it,  to  my  mind,  a  very  unpleasant  view.  I  naturally  feel 
suspicious  that  they  have  some  reason  for  not  wishing  to  wait  until 
all  the  evidence  can  be  presented.  I  have  no  desire  to  prevent 
any  man  from  occupying  a  seat  on  this  floor  to  which  he  is  justly 
entitled  and  duly  elected.  Without  regard  to  the  politics  of  the 
contesting  gentlemen,  I  shall  vote  for  them  if  I  honestly  believe 
them  to  have  been  elected  ;  and  I  only  ask,  in  common  with  others 
who  have  not  had  time,  or  who  for  one  reason  and  another  have 
not  looked  up  the  matter,  that  these  gentleman  be  given  a  hearing. 

It  was  voted,  on  motion  of  Mr.  Fraser,  of  Ward  6,  that  debate 
now  close. 

The  question  was  on  giving  the  resolve  a  second  reading,  and 
Mr.  Clark,  of  Ward  24,  called  for  the  yeas  and  nays,  which  were 
ordered. 

The  resolve  was  ordered  to  a  second  reading.  Yeas,  36  ;  nays, 
32. 

Yeas. — D.  F.  Barry,  E.  P.  Barry,  Beck,  Breen,  Cannon,  Car- 
roll, Casey,  Chance,  Desmond,  J.  D.  Doherty,  N.  F.  Doherty,  W. 
J.  Doherty,  Dolan,  Donnely,  Fanning,  Folan,  Fraser,  Hoar,  Jen- 
kins, Keenan,  Kelley,  Kinney,  Lyons,  Mahoney,  McCarthy, 
McCauley,  Mitchell,  Norris,  Nunan,  O'Brien,  Quinn,  Robinson, 
Rosnosky,  J.  H.  Sullivan,  R  Sullivan,  Teavens — 36. 

Nays.  —  Allen,  Brown,  Bnrlen,  Burnham,  Campbell,  Clark, 
Drew,  Dyar,  Goodenough,  Graham,  Hahlo,  Hall,  Harris,  Hatch, 
W.  L.  Hayes,  Keefe,  Knapp,  Lovett,  Lowell,  Moore,  Meyer,  Oakes, 
Paige,  Parker,  F.  P.  Pierce,  I.  h\  Pierce,  Shaw,  Sprasue,  Stevens, 
Towle,  Wise,  Wood  — 32. 

Absent  or  not  voting.  —  Bagley,  Brooks,  Cushing,  J.  B.  Hayes, 
Reed  —  5. 

The  resolve  was  read  a  second  time  and  passed.  Yeas,  36  ; 
nays,  32. 

Yeas. — D.  F.  Barry,  E.  P.  Barry,  Beck,  Breen,  Cannon,  Car- 
roll, Casey,  Chance,  Desmond,  J.  D.  Doherty,  N.  F.  Doherty, 
W.  J.  Doherty,  Dolan,  Donnely,  Fanning,  Folaa,  Fraser,  Hoar, 
Jenkins,  Keenan,  Kelley,  Kinney,  Lyons,  Mahoney,  McCarthy, 
McCauley,  Mitchell,  Norris,  Nunan,  O'Brien,  Quinn,  Robinson, 
Rosnosky,  J.  H.  Sullivan,  R.  Sullivan,  Teevens  —  3i5. 

Nays. — Allen,  Brown,  Burleu,  Burnham,  Campbell,  Clark, 
Drew,  Dyar,  Goodenough,  Graham,  Hahlo,  Hall,  Harris,  Hatch, 
W.  L.  Hayes,  Keefe,  Knapp,  Lovett,  Lowell,  Moore,  Myer,  Oakes, 
Paige,  Parker,  F.  P.  Pierce,  I.  F.  Pierce,  Shaw,  Sprague,  Stevens, 
Towle,  Wise,  Wood  — 32. 

Absent  or  not  voting. — Bagley,  Brooks,  Cushing,  J.  B.  Hayes, 
Reed  —  5. 


2G0  ELECTION    CASES  —  COMMON    COUNCIL. 

Mr.  Barry,  of  Ward  16,  moved  to  reconsider.     Lost. 

Mr.  Sullivan.  —  I  move  that  the  gentlemen  who  have  just  been 
elected  as  members  of  the  Council  be  taken  to  the  City  Messenger, 
as  a  justice  of  the  peace,  and  take  the  proper  oath  as  members  of 
the  Council  here  to-night.     [Applause.] 

Mr.  Rosnosky.  — I  move  to  amend,  that  a  committee  of  two  be 
appointed,  one  from  Ward  3  and  one  from  Ward  12,  to  present 
them  to  the  President  of  the  Council  to  take  the  oath. 

Mr.  Sullivan  accepted  the  amendment,  and  the  President  ap- 
pointed Messrs.  Desmond,  of  Ward  12,  and  Bagley,  of  Ward  3, 
said  committee. 

The  committee  conducted  the  members-elect,  Francis  H.  Dillon, 
of  Ward  3,  and  John  J.  Mulhall,  of  Ward  12,  into  the  Council 
chamber,  where  the  oath  of  office  was  administered  to  them  b}r  the 
President,  and  the  City  Messenger  assigned  to  them  seats  Nos.  63 
and  69. 

Mr.  Phaser.  —  As  there  appears  to  be  no  particularly  pressing 
business  before  the  Council  now,  I  move  that  we  do  now  adjourn. 

Adjourned  at  9.01  P.M. 


Francis  H.  Green  v.  Tobias  Beck.  —  Ward  4. 

Committee  on  Elections.  —    Messrs.  Louis   M.  Clark,  Samuel   H.  Wise, 
Robert  C.  Fanning,  John  J.  Hoar,  Perlie  A.  Dyar. 

February  14,   1889;  Report  by  Samuel  H.  Wise. 

The  following  petition  was  received  January  17,  and  referred  to 
the  Committee  on  Elections,  namely  :  — 

To  the  Honorable  the  Common  Council  of  the  City  of  Boston  :  — 

Gentlemen, — The  undersigned  claims  that  he  is  entitled  to  the  seat  in 
your  body  now  occupied  by  Tobias  Beck,  and  respectfully  represents  that  at 
the  election  held  in  Ward  4,  on  the  11th  day  of  December,  1888,  he  was,  with 
others,  a  candidate,  and  was  voted  for  as  a  member  of  the  Common  Council 
from  Ward  4,  for  the  ensuing  municipal  year;  tliat  according  to  the  returns 
of  the  ward  officers  he  received  more  votes  than  the  said  Beck,  and  was  duly 
elected  a  member  of  your  body;  that  the  committee  of  the  Board  of  Alder- 
men appointed  to  examine  the  returns  of  the  votes  cast  at  said  election,  on 
a  petition  legally  made  and  filed  with  the  City  Clerk,  made  an  examination 
of  and  recounted  the  votes  cast  in  said  ward  as  aforesaid  for  members  of  the 
Common  Council,  and  reported  that  the  said  Beck  received  two  more  votes 
than  your  petitioner,  on  the  strength  of  which  the  said  Beck  received  a 
certificate  of  election.  Your  petitioner  further  represents  that  several  votes 
cast  for  him  in  said  ward  at  the  aforesaid  election  were  not  credited  to  him 
by  the  said  Committee  of  the  Board  of  Aldermen  on  Recount.  Wherefore, 
he  claims  to  be  elected  as  a  member  of  the  Common  Council  for  the  year 
1889,  and  asks  that  he  may  be  given  a  seat  in  your  honorable  body  as  such 
member. 

FRANCIS  H.  GREEN. 

On  this  petition  the  following  report  was  made   February  14, 

188'J:  — 

The  Committee  on  Elections,  to  whom  was  referred  the  petition  of  Thomas 
II.  Green,  claiming  the  seat  in  the  Common  Council  now  occupied  by  Tobias 
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Beck,  of  Ward  4,  and  asking  that  said  seat  be  given  him,  respectfully  report 
that  they  appointed  a  hearing  for  the  petitioner  which  he  failed  to  attend; 
that  subsequently  they  received  a  communication  from  him,  which  is  here- 
with enclosed,  stating  that  he  desired  that  no  further  action  be  taken  in  the 
matter.  The  committee  accordingly  recommend  that  the  petitioner  have 
leave  to  withdraw  at  his  own  request. 

Tbe  report  of  the  committee  was  accepted,  and  leave  to  with- 
draw was  granted  the  petitioner.    (C.  C.  Records,  Vol.  I.,  p.  137.) 
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ACTION 

against  officers  of  election.    See  Election,  29. 
ADJOURNMENT 

of  election  meeting.    See  Election,  8,  9,  10,  11,  13,  15,  16. 
ALDERMEN. 

Authority  to  prescribe  hours  of  election  meeting.     See  Elec- 
tion, 4,  5. 
to  order  new  election.     See  Vacancy. 
ASSESSMENT 

in  relation  to  residence.    See  Domicile,  1,  4,  6,  7. 
AVOIDANCE   OF   ELECTION. 

See  Election,  Ballot. 
BALLOT. 

Count  op  Ballots. 

1.  Omission  to  vote  for  the  full  number  of  members  to  be  elected, 
thereby  rendering  the  ballot  blank  to  the  extent  of  one  or  more  names, 
was  held  not  to  exclude  such  ballot  from  the  total  of  votes  given,  of 
which  a  majority  was  required  to  elect.     Paine  v.  Simonds,  17. 

2.  In  the  case  of  the  election  of  four  members  of  the  Common 
Council,  to  be  voted  for  upon  one  ballot,  a  majority  of  all  the  votes 
given  being  required  to  elect,  it  was  held  that  there  was  no  election 
where  the  name  of  the  person  voted  for  appeared  upon  less  than  a 
majority  of  the  whole  number  of  ballots  cast;  although,  by  reason  of 
ballots  containing  less  than  the  full  number  of  names,  such  person  did, 
in  fact,  receive  a  majority  of  the  votes  cast  for  individuals.     Ibid. 

3.  A  discrepancy  being  alleged  between  the  number  of  ballots  as 
returned  by  the  election-officers  and  the  number  of  votes  cast,  it  was 
held  that  the  mode  of  ascertaining  the  whole  number  of  ballots,  a 
majority  of  which  was  required  to  eleet,  was  by  a  distinct  account  of 
the  separate  ballots,  or  pieces  of  paper  not  entirely  blank,  that  were 
given  in.     Shipley,  Pet.,  45. 

4.  In  ascertaining  the  whole  number  of  votes,  a  majority  of  which 
was  required  to  elect,  the  ward-officers  having  counted  certain  ballots 
cast  for  non-resident  and  ineligible  persons,  with  the  result  that  certain 
persons  voted  for,  who  would  otheiwise  have  received  a  majority,  failed 
of  election  ;  it  was  held  that  the  ballots  for  non-residents  should  not 
have  been  counted  in  ascertaining  the  whole  number  of  votes  cast,  and 
that  the  persons  who  would  have  received  a  majority,  had  these  ballots 
been  excluded  from  the  count,  were  duly  elected;  also  that  persons 
chosen  at  an  adjourned  election  meeting,  called  because  of  the  sup- 
posed failure  to  elect,  were  not  entitled  to  seats.     Hooper,  Pet.,  67. 

Refusal,  Rejection,  or  Destruction  of  Ballots. 

5.  A  legal  voter,  whose  name  was  properly  borne  upon  the  voting- 
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list,  having  been  refused  the  right  to  cast  his  vote  by  error  of  the  in- 
spectors of  election,  who  failed  to  find  his  name  upon  the  voting-list,  it 
subsequently  appearing  that  his  vote,  if  received,  would  have  secured 
the  election  of  the  contestant,  it  was  held  that  no  effect  could  be  legally 
given  a  vote  rejected  under  such  circumstances,  although  equity 
seemed  to  require  it.      Wright  v.  Willard,  25. 

6.  Two  ballots  cast  by  the  same  voter  for  opposing  candidates  must 
both  be  rejected  for  uncertainty ;  if  the  two  ballots  are  for  the  same 
candidate  precedent  favors  counting  one  of  the  two  votes  and  rejecting 
one.      Chessman,   Pet.,  32. 

7.  If  votes  sufficient  to  change  the  majority  at  an  election  are 
illegally  refused  or  illegally  received,  the  election  is  void;  if  the 
illegality  is  not  sufficient  to  vary  the  result,  the  election  is  valid. 
Shipley,  Pet.,  45. 

8.  Votes  given  for  a  person  not  an  inhabitant  of  a  ward  are  erro- 
neously given,  and  ought  not  to  be  counted  by  the  Common  Council  in 
the  exercise  of  its  final  right  to  judge  the  election  of  its  members. 
Hooper,  Pet.,  67. 

9.  The  statute  providing  for  the  preservation  of  ballots  in  case  of  a 
contested  election  does  not  add  to  the  competency,  though  it  may  add 
much  to  the  value,  of  the  ballots  as  evidence,  the  Council  acting  with 
full  power  and  discretion  in  deciding  all  questions  relative  to  the  quali- 
fications, elections,  and  returns  of  its  members.     Mayo,  Pet.,  152. 

10.  Two  ballots  having  been  deposited  in  such  manner  as  to  indi- 
cate a  double  vote,  either  by  accident  or  illegal  intent  of  the  voter,  it 
was  held  that  the  action  of  the  officers  of  election  in  destroying  one  of 
said  ballots  was  improper;  their  discretion  extending  only  to  a  deter- 
mination of  the  question  whether  one  or  both  of  such  ballots  should  be 
included  in  their  returns,  and  not  to  the  destruction  of  any  ballot  after 
deposit  in  the  box.     Risteen  v.  Brackett,  167. 

11.  Evidence  being  produced  to  show  that  a  voter  had,  by  mistake, 
deposited  his  ballot  for  Common  Councilman  in  the  box  designated  for 
ballots  upon  the  license  question,  and  that  said  ballot  was  destroyed  by 
the  election-officers,  and  not  counted,  said  voter  being  denied  the  privi- 
lege of  correcting  his  error  by  depositing  a  ballot  in  the  proper  box,  it 
was  held  that,  the  fact  of  the  intention  of  the  voter  being  shown,  it  was 
within  the  discretion  of  the  Council  to  count  such  ballot  as  a  vote  for 
the  person  for  whom  it  was  intended  to  be  cast.      Dunn  v.  Oakes,  232. 

12.  A  ballot,  deposited  by  mistake  in  the  wrong  box,  having  been 
destroyed  by  the  election-officers,  it  was  held  that  this  fact  should  not 
prevent  the  Council  from  counting  such  ballot  if  its  contents  are  proved 
by  competent  evidence.     Ibid. 

Fraudulent  or  Mutilated  Ballots. 

13.  In  the  absence  of  direct  evidence  of  fraudulent  voting,  although 
irregularity  was  indicated,  and  the  appearance  of  certain  ballots  was 
well  calculated  to  excite  grave  suspicion  of  fraud,  it  was  held  by  the 
committee  that  the  suspected  ballots  were  properly  counted  by  the 
election-officers,  and  should  not  be  rejected  by  the  Common  Council 
under  its  more  ample  authority.     Flynn  v.  Farren,  149. 

14.  Of  two  ballots  proved  to  have  been  illegally  cast,  it  was  shown 
that  only  one  contained  the  name  of  the  sitting  member,  whose  seat  was 
contested ;  and  it  was  held  that  a  sufficient  error   was  not  shown  to 
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create  an  uncertainty  as  to  the  election  of  the  sitting  member,  returned 
as  elected  by  a  plurality  of  two  votes.     Palmer,  Pet.,  154. 

15.  A  number  of  ballots,  fragmentary,  and  bearing  the  names  of 
only  a  part  of  the  officers  to  be  voted  for,  were  held  to  be  properly 
counted  as  legal  ballots,  in  the  absence  of  evidence  connecting  these 
mutilated  ballots  with  fraud  or  attempted  fraud.  Fitzgerald  v. 
Flynn,  163. 

16.  A  recount  of  ballots  showing  that  there  were  erasures  of  the 
contestant's  name,  made  in  a  peculiar  manner,  to  a  sufficient  number 
to  change  the  result  of  the  election,  and  evidence  being  produced  of 
suspicious  actions  on  the  part  of  an  officer  of  election,  indicating  that 
these  erasures  might  have  been  made  by  him  upon  the  ballots  after 
deposit,  it  was  held  that  these  circumstances  substantiated  fraud,  and 
that  the  contestant  was  entitled  to  the  seat,  as  if  such  ballots,  bearing 
his  name  erased  in  such  manner,  had  been  counted  as  legal  votes  for 
him.     Risteen  v.  Brackett,  167. 

17.  Fraudulent  change  of  ballots  after  deposit  was  held  not  to 
create  such  uncertainty  as  to  avoid  the  election,  but  to  justify  the 
Council  in  counting  the  ballots  for  the  person  defrauded  by  such 
changes.     Ibid. 

18.  A  number  of  ballots,  sufficient  to  affect  the  result  of  the  elec- 
tion, if  the  name  of  the  contestant  appeared  upon  each,  having  been 
thrown  out  by  the  ward-officers  and  not  counted,  for  the  reason  that 
they  were  pressed  together  in  a  peculiar  manner,  and  appeared  to  have 
been  fraudulently  cast,  it  was  held  that  the  ward-officers  acted  rightly 
in  excluding  such  ballots,  and  they  were  also  thrown  out  by  the  com- 
mittee of  the  Common  Council,  on  a  recount.     Bushy.  Mahan,  182. 

It).  On  a  recount  of  votes,  a  number  of  ballots  and  parts  of  ballots 
being  found,  presenting  an  appearance  as  if  fraudulently  cast,  and 
thrown  out  by  the  officers  of  election  as  illegal,  which,  if  counted, 
would  show  the  contestant  to  have  been  elected  in  place  of  the  sitting 
member,  the  Council  took  no  action  toward  a  revision  of  the  returns, 
thus  confirming  the  action  of  the  officers  of  election  in  excluding  the 
suspected  ballots  from  the  count  of  votes.     Mahan  v.  Jennings,  183. 

20.  A  number  of  ballots  appearing  to  have  been  tampered  with  by 
the  erasure,  or  scratching,  of  a  name  after  they  were  deposited,  but 
no  satisfactory  evidence  being  produced  that  the  number  of  such  bal- 
lots was  sufficient  to  affect  the  result,  it  was  held  that  the  effect  of  the 
fraudulent  act  was  not  such  as  to  create  uncertainty,  and  warrant  the 
rejection  of  the  entire  vote  of  the  precinct  in  which  the  fraud  was 
committed,  but  that  the  remedy  was  to  be  found  in  purging  the  poll  of 
the  fraudulent  votes  by  rejecting  them  from  the  count.  Donovan  v. 
Richards,  219. 

21.  It  was  held  by  the  Council,  as  against  the  opinion  of  the  dis- 
senting members  of  the  committee,  that  the  law  (Stat.  1884,  chap.  299, 
§  11)  forbidding  the  count  of  any  ballot  unless  deposited  or  cancelled 
in  the  registering  ballot-boxes  was  mandatory  only  upon  officers  of 
elections  and  eanvassing-boards,  and  not  upon  a  body  vested  with 
larger  powers  in  determining  the  returns,  qualifications,  and  elections 
of  its  members.     Dunn  v.  Oakes,  232. 

Variation  in  Names  and  Initials. 

22.  On  a  recount  of  votes,  it  appearing  that  Joel  Baker,  Jr.,  and 
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Henry  B.  Janes  had  failed  to  receive  a  sufficient  number  of  votes  to 
elect,  and  no  evidence  being  offered  that  any  other  persons  by  the 
names  of  Janes  or  Baker  were  candidates  at  said  election,  certain  ballots 
bearing  the  names  of  "  Joel  Baker"  and  "  Benj.  Janes  "  were  counted 
for  the  before-named  persons,  who  were  therefore  declared  entitled  to 
seats  as  elected.     Crosby  v.  Baker,  119. 

23.  Ballots  bearing  the  names,  respectively,  of  J.  F.  Flyn,  John  F. 
Flinn,  John  Flynn,  and  J.  Flinn,  were  counted  by  the  committee  as 
for  John  F.  Flynn,  and  a  ballot  for  P.  F.  Farren  was  counted  as  for 
P.  H.  Farren,  such  being  the  manifest  intent  of  the  voter.  Flynn  v. 
Farren,  149. 

24.  Ballots  bearing  the  names  of  "  Fitzgerald  "  and  "  E.  Fitzgerald," 
and  of  "  Abraham  Lamb,"  were  counted  for  John  E.  Fitzgerald  and 
Abraham  J.  Lamb,  respectively.     Fitzgerald  v.  Flynn,  163. 

25.  On  a  recount  of  votes,  ballots  bearing  the  names  "  P.  Barry" 
and  "  T.  Haney,"  were  counted  for  Patrick  Barry  and  Thomas  Haney, 
respectively ;  a  ballot  bearing  the  name  of  "  Haney  "  was  not  counted 
for  Thomas  Haney.     Haney  v.  Barry,  186. 

26.  Ballots  bearing  the  names  "  C.  J.  Spenceley,"  "  C.  G.  Spen- 
celey,"  and  "  Spenceley,"  were  held  to  be  properly  counted  for  Chris- 
topher J.  Spenceley.     McBarron  v.  Spenceley,  197. 

27.  Ballots  bearing  the  names  " Frederick  Blieler,"  "Frederic  K. 
Bleiler,"  "Fred  Bleiler,"  and  "  F.  Bleir,"  were  counted  for  Frederick 
Bleiler;  and  ballots  bearing  the  names  "  Abram  T.  Rogers,"  "A. 
T.  Rogers,"  and  "Abrm.  Rogers,"  were  counted  for  Abraham  T. 
Rogers.     Bleiler  v.  Rogers,  214. 

28.  Ballots  bearing  the  name  "  M.  J.  Carroll"  were  counted,  on  a 
recount  of  votes,  for  Michael  J.  Carroll;  and  ballots  bearing  the  names 
"  T.  F.  Nunan  "  and  "  J.  F.  Nunan  "  were  counted  for  Thomas  F. 
Nunan,  it  appearing  in  evidence  that  said  Michael  J.  Carroll  and 
Thomas  F.  Nunan  were  regularly  nominated  candidates  of  the  Demo- 
cratic party,  that  no  other  persons  of  the  same  name  resided,  or  were 
eligible,  or  were  candidates  for  election  to  the  Common  Council  in 
said  ward ;  that  the  party  issuing  the  ballots  on  which  the  errors  ap- 
peared intended  to  give  the  benefit  of  its  votes  to  the  regular  Demo- 
cratic candidates,  and  that  the  intention  of  the  persons  depositing  said 
ballots  was  the  same.     Nunan  v.  Provan,  227. 

Designation  of  Office. 

29.  Ballots,  upon  which  the  title  of  the  office  for  which  an  election 
was  to  be  made  was  covered  by  "  pasters  "  bearing  the  name  of  a  per- 
son, but  not  the  designation  of  an  office,  were  rejected  from  the  count 
because  of  uncertainty  as  to  the  intent  of  the  voters.  Spenceley  v. 
McNamara,  205. 

30.  Upon  a  recount  of  votes,  the  name  of  the  contestant  appearing 
upon  a  number  of  ballots  sufficient,  if  counted,  to  determine  his  elec- 
tion in  place  of  the  sitting  member,  but  without  any  designation  of  the 
office  to  which  election  was  to  be  made,  it  was  held  that  such  votes 
could  not  be  counted  for  the  contestant  as  a  member  of  the  Common 
Council,  and  that  such  ballots  should  be  rejected  as  ballots  for  mem- 
bers of  the  Common  Council,  the  intention  of  the  voters  not  being  suf- 
ficiently determined.     Ibid. 
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Recount  of  Ballots. 

31.  The  Council  reserves  to  itself  the  right  to  determine  whether 
petitioners  state  a  case  entitling  them  to  a  recount  of  ballots,  which, 
however,  the  Council  may  make  at  discretion  for  its  own  information. 
Mayo,  Pet.,  152. 

32.  On  a  petition,  alleging  probable  errors  in  the  count  of  votes  by 
the  officers  of  election,  but  not  contesting  the  seat  of  any  member  re- 
turned by  said  count,  it  was  held  that  the  Council  had  no  power  to  re- 
count the  ballots  on  the  request  of  such  petitioners,  its  authority  to  ex- 
amine the  returns  being  limited  to  such  an  examination  as  may  be 
necessary  to  determine  the  election  of  its  members.    Pray,  Pet.,  200. 

33.  The  sitting  member  having  been  returned  by  a  majority  of 
one  vote,  on  a  recount  of  votes  by  the  Board  of  Aldermen,  it  was  held 
that  the  contestant,  who  asked  for  a  third  canvass  of  the  ballots  by  the 
Common  Council,  on  the  ground  of  possible  error,  but  without  alleging 
fraud  or  irregularity  in  the  election  or  the  count,  had  presented  no 
adequate  reason  for  the  granting  of  his  request,  and  the  Council  re- 
fused to  recount  the  votes.     Scollard  v.  Bowker,  202. 

34.  The  petitioner  alleging  fraud  through  tampering  with  the  bal- 
lots after  they  were  cast,  and  asking  for  an  examination  and  recount 
of  the  ballots  for  the  purpose  of  determining  the  alleged  fact  of  such 
fraud,  it  was  held  that,  in  the  absence  of  evidence  in  support  of  the 
petitioner's  allegation,  the  request  for  such  an  examination  and  re- 
count should  be  refused.     Donnelly  v.  Folan,  225. 

35.  Discrepancies  appearing  in  the  returns  of  election  by  reason  of 
the  incompetency  of  the  election-officers,  whereby  uncertainty  was 
created  as  to  a  number  of  votes,  it  was  held  that,  in  the  absence  of 
evidence  to  show  that  said  votes  would  have  changed  the  result,  the 
election  should  not  be  declared  void,  but  that  the  recount  of  votes  on 
the  ballots  remaining,  representing  the  choice  of  four-fifths  of  the 
legal  voters  of  the  ward,  should  determine  the  case.  Folan  v.  Gomez, 
208. 

BALLOT-BOX. 

Use  of  wrong  box  by  voters.     See  Ballot,  11,  12. 
registering-box.     See  Ballot,  21. 
BLANK  BALLOT. 

See  Ballot,  1,  2,  3. 
CANCELLATION   OF   BALLOTS. 

See  Ballot,  21. 
CERTIFICATE   OF    ELECTION. 

1.  A  person  claiming  election,  but  unable  to  produce  the  certificate 
required  by  law,  or  to  procure  a  copy  of  the  record  of  election  sub- 
stantiating his  claim,  was  admitted  to  the  exercise  of  the  full  rights  of 
membership  pending  the  production  of  such  certificate.    In  re  James,  7. 

2.  The  possession  of  certificates  of  election  by  the  members  re- 
turned, giving  them  prima-facie  title  to  their  seats,  does  not  place 
upon  the  contestant  the  burden  of  proof  to  show  that  the  error  in  the 
returns  relates  to  the  votes  counted  for  the  sitting  members,  the  exist- 
ence of  error  depriving  the  certificates  of  value.  Barrow  v.  Logan, 
147. 

3.  The  sitting  member,  having  presented  the  usual  evidence  of  his 
election,  is  entitled,  prima  facie,  to  hold  his  seat,  and  whoever  under- 
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takes  to  procure  his  removal  therefrom  has  the   hurden  upon  him  of 
proving  ineligibility.      Casey  v.  Shaw,  188. 
Also  see  Election,  18. 
CHANGE   OF   BALLOTS   AFTER   DEPOSIT. 

See  Ballot,  17. 
CITY   SOLICITOR,   OPINIONS   OF. 

Charles  P.  Curtis.     In  re  Fox  &  Fowle,  12. 

In  re  Wards  1,  2,  and  5,  —  14. 
John  Pickering.     Dalton,  Pet.,  23. 
In  re  Adams,  31. 
Chessman,  Pet.,  38. 
Shipley,  Pet.,  54. 
Nickerson,  Pet.,  62. 
Hooper,  Pet.,  71. 
Peleg  W.  Chandler.       Blaney,  Pet.,  100. 

Mayo,  Pet.,  108. 
John  P.  Healy.     Sargent,  Pet.,  117. 

Brown  v.  Merritt,  156. 
Pecker,  Pet.,  159. 
Flanders,  Pet.,  179. 
Casey  v.  Shaw,  194. 
Sawtelle,  Pet.,  199. 
Spenceley  v.  McNamara,  207. 
CLERK 

of  ward,  powers  of.     See  Election,  12,  15,  16. 
COMMITTEE. 

Authority  of.      See  Investigation,  1,  2. 
COUNT   OF  BALLOTS. 

See  Ballot,  1,  2,  3,  4. 

CRIMINAL   CHARGES 

against  sitting  member.     See  Eligibility,  4. 

Investigation,  4. 
DESIGNATION   OF    OFFICE. 

Absence  on  ballot.     See  Ballot,  29,  30. 
DESTRUCTION   OF   BALLOT. 

See  Ballot,  10,  11,  12. 
DISCREPANCY 

between  votes  cast  and  names  checked.    See  Elections,  20, 

26.   27. 
See  Ballot,  3. 
DOMICILE. 

1.  The  sitting  member,  returned  as  elected  from  Ward  3,  appeared 
to  have  been  an  acknowledged  resident  of  that  ward  until  1861,  in 
which  year  he  bought  a  house  in  Ward  5,  removed  his  family  and 
furniture  there,  and  continued  thereafter  to  reside  and  keep  house  in 
that  ward ;  the  house  in  Ward  3  belonged  to  his  wife ;  letters  and 
notices  addressed  to  him  were  received  at  the  house  in  Ward  5,  and  this 
was  given  by  him  as  his  address  in  1862 ;  it  also  appeared  that,  being 
assessed  for  taxation  in  Ward  5,  he  procured,  on  application,  a  change 
of  assessment  as  of  Ward  3 ;  that  he  hired  a  room  in  a  hotel  in  Ward  3. 
and  occasionally  occupied  it ;  that  he  had  always  voted  in  Ward  3 
without  challenge.     On  these  facts,  it  was  held  by  a  majority  of  the 
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committee  that  the  legal  residence  and  domicile  of  the  member  was  in 
Ward  5,  and  that  his  assumed  residence  in  Ward  3  was  fictitious;  and 
by  the  dissenting  minority  that  his  acknowledged  legal  residence  in 
Ward  3  had  not  been  lost  to  him.     Norton  v.  Tucker,  134. 

2.  It  appearing  that  the  member  represented  himself  as  retaining 
his  residence  in  Ward  3,  and  as  intending  to  sell  his  house  in  Ward  5, 
and  bring  his  family  back  to  the  old  house,  it  was  held  by  a  majority  of 
the  committee  that  this  was  not  an  actual  but  an  assumed  intent,  and 
that  it  did  not  control  the  fact  of  actual  residence  in  Ward  5;  and  by 
the  minority  that  the  intention  was  so  clearly  shown  as  to  determine 
the  residence  of  the  member  in  Ward  3.      Ibid. 

3.  The  sitting  member,  having  a  domicile  in  Ward  5  in  1866,  remov- 
ing with  his  family  to  the  town  of  Brookline  in  that  year,  returning  to 
Ward  10  in  1872,  meantime  paying  his  taxes  and  voting  as  a  resident 
of  Ward  5,  acting  as  warden  of  that  ward,  representing  that  district  in 
the  General  Court,  and  serving  as  a  commissioner  on  the  part  of  the 
city  of  Boston  by  appointment  of  the  Mayor,  it  was  held  that  these 
facts  created  a  sufficient  presumption,  in  the  absence  of  evidence  to  the 
contrary,  that  the  member  retained  his  residence  in  said  ward. 
Flanders,  Pet.,  177. 

4.  A  person  passing  yearly  the  nights  of  April  30  and  May  1  in  a 
certain  ward,  for  the  purpose  of  being  assessed  for  his  taxes  in  such 
ward,  does  not  by  this  means  acquire  a  domicile  in  said  ward.     Ibid. 

5.  Removal  to  another  town,  with  no  definite  intention  to  return  to 
reside  in  the  city,  and  with  no  intention  to  leave  at  any  definite  time 
the  town  to  which  he  has  removed,  fixes  the  domicile  of  such  person  in 
said  town.     Ibid. 

6.  The  sitting  member  being  assessed  for  taxation  in  the  ward  from 
Avhich  he  was  returned,  voting  and  exercising  other  rights  of  citizenship 
in  said  ward,  it  was  held  that  these  facts  sustained  his  declaration  of  in- 
tention to  continue  his  domicile  in  said  ward,  and  determined  his  in- 
habitancy, although  his  apparent  residence,  and  that  of  his  family,  were 
in  another  ward.      Casey  v.  Shaw,  188. 

7.  In  order  to  acquire  a  residence  or  domicile  in  any  place,  a  person 
must  remove  into  that  place,  and  dwell  or  have  his  home  there,  with 
the  intention  to  abide  there  for  an  indefinite  time ;  the  facts  of  voting 
and  pnying  taxes  in  a  particular  ward  are  not  conclusive  of  the  ques- 
tion of  residence  or  domicile,  but  are  to  be  considered  in  determining 
the  question ;  a  man  can  have  no  political  residence  as  distinguished 
from  his  actual  residence,  and  can  vote  only  in  the  place  of  his  domicile 
or  home.     Ibid. 

Also  see  Voter,  1,  2. 
DOUBLE  BALLOT. 

See  Ballot,  6,  10. 
ELECTION. 

Notice  of  Meeting. 
1.  Y\rhen  the  count  of  votes  in  ward  meeting  showed  no  choice,  and 
a  second  ballot  was  ordered  to  be  opened  immediately,  without  oppor- 
tunity to  notify  voters  who  had  left  the  meeting,  such  action  was  in 
strict  conformity  to  the  letter  of  the  law  (Stat.  1821,  chap.  110,  §  7), 
and  did  not  invalidate  an  election  by  the  second  ballot,  no  notice  to 
absentees  of  the  reopening  of  the  polls  being  required;  but  said  pro- 
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ceedings  were  unjustifiably  precipitate,  operating  as  a  surprise  upon  the 
voters,  and  might  warrant  the  avoidance  of  the  election  so  made. 
Rice,  Pet.,  1. 

2.  In  the  case  of  a  failure  to  elect  on  the  first  balloting,  the  polls 
being  reopened  immediately  without  notice  to  voters  who  bad  left  the 
meeting,  it  was  held  that  these  proceedings  were  in  strict  accordance 
with  the  provisions  of  the  law  (Stat.  1821,  chap.  110,  §  7),  and  did  not 
invalidate  the  election  of  the  person  receiving  a  majority  of  the  votes 
cast  at  the  second  balloting.      Coolidge,  Pet.,  9. 

Opening  and  Closing  of  Polls. 

3.  At  an  election  meeting,  held  by  warrant  of  the  Mayor  and 
Aldermen,  which  warrant  fixed  the  hour  for  closing  the  polls  at  3 
o'clock,  the  polls  were  closed,  by  vote  of  the  citizens  present,  in  ad- 
vance of  that  hour,  several  voters  presenting  themselves  subsequent  to 
the  closing  of  the  polls,  and  before  3  o'clock,  and  being  refused  the 
right  of  casting  their  votes ;  it  was  held  that  the  closing  of  the  polls 
before  the  hour  at  which  the  voters  were  notified  by  the  warrant  was 
a  violation  of  the  rights  of  citizens,  and  rendered  void  the  election  made 
at  such  meeting.     Dalton,  Pet.,  21. 

4.  The  City  Council  may  confer  upon  the  Mayor  and  Aldermen,  by 
ordinance,  the  authority  to  prescribe  and  regulate  the  opening  and  clos- 
ing of  the  polls ;  such  ordinance  being  merely  the  designation  of  ex- 
ecutive or  ministerial  duties  to  be  performed  by  the  Mayor  and 
Aldermen,  in  execution  of  the  power  which  the  City  Council  has  by 
charter.     Ibid. 

5.  The  authority  of  the  Mayor  and  Aldermen  to  fix  the  time  and 
place  for  holding  special  elections  to  fill  vacancies  includes  the  duty 
of  naming  in  the  warrant  the  hours  during  which  the  polls  shall  remain 
open,  as  well  as  the  day  on  which  the  election  shall  be  held.  Blaney, 
Pet,  94. 

6.  At  a  special  election  meeting,  called  by  warrant,  in  which  the 
hours  of  opening  and  closing  of  the  polls  were  designated,  no  election 
having  been  made,  and  the  polls  having  been  reopened  after  the  hour 
fixed  by  the  warrant  for  closing  the  polls,  it  was  held  that  the  reopen- 
ing of  the  polls  was  not  in  accordance  with  the  warrant,  and  that  the 
election  then  made  was  void.     Ibid. 

7.  Under  the  statute  directing  the  adjournment  of  a  ward  meeting 
for  the  election  of  members  of  the  Common  Council,  it  was  held  that 
at  every  such  adjourned  meeting  the  polls  must  be  kept  open  the 
same  number  of  hours  as  are  required  by  the  original  warrant;  and 
that,  if  this  requirement  is  not  observed,  no  valid  election  can  be  made 
at  such  meeting.     Brown  v.  Merritt,  156. 

Adjournment. 

8.  Under  the  provisions  of  the  law  (Stat.  1821 ,  chap.  110)  providing 
for  the  adjournment  of  a  meeting  in  case  of  failure  to  elect  the  full 
number  of  members,  it  was  held  that  the  number  of  consecutive  ad- 
journments was  not  limited.      In  re  Adams,  30. 

9.  An  election  meeting  having  been  adjourned  to  a  subsequem 
specified  date  by  direction  of  the  warden,  without  vote  of  the  citizens 
present,  it  was  held  that  said  adjourned  meeting  was  not  held  in  con- 
formity with  law,  and  no  legal  elections  could  be  made  thereat. 
Chessman,  Pet.,  32. 
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10.  The  right  of  adjournment  may  be  honestly  exercised  in  an 
erroneous  manner,  in  which  case  the  Common  Council,  as  judges  of 
the  election  of  its  members,  will  merely  inquire  into  the  fact  whether 
the  election  was  completed  or  not;  but,  in  case  of  consecutive  ad- 
journments of  an  election  meeting  extending  beyond  the  prescribed 
limit  of  three  days  from  the  date  of  the  original  meeting,  it  was  held  by 
the  committee,  in  accordance  with  the  opinion  of  the  City  Solicitor, 
that  an  election  made  at  such  last  adjourned  meeting  was  void.  Ship- 
ley, Pet.,  45. 

11.  A  ward  meeting  for  election  is  not  a  deliberative  body,  and  it 
has  no  power  to  adjourn  unless  such  power  is  expressly  conferred  by 
law.     Blaney,  Pet.,  94. 

Powers  of  Election  Officers. 

12.  The  clerk  of  a  ward  cannot  legally  hold  or  preside  over  an 
election  meeting  except  for  the  purpose  of  choosing  a  warden  pro  tem- 
pore, or  moderator,  and  all  other  elections  made  under  his  direction  as 
presiding  officer  would  be  illegal  and  void.  In  re  Wards  1,  2,  and 
5,-13. 

13.  The  duty  of  the  warden  being  to  preside  and  preserve  order, 
the  act  of  adjourning  is  under  the  control  of  the  citizens  composing  the 
meeting,  and  the  warden  has  not  authority,  ex  officio,  to  adjourn  a  meet- 
ing without  taking  a  vote  of  the  meeting  upon  the  subject;  an  adjourn- 
ment ordered  by  an  officer  who  has  not  authority  to  order  it  is  not 
legalized  by  the  silence  or  acquiescence  of  the  citizens ;  no  adjournment 
of  an  election  meeting  is  legal  until  a  public  declaration  of  the  vote  for 
officers  has  been  made ;  the  number  of  adjournments  within  the  time 
specified  by  statute  is  not  limited.     Chessman,  Pet.,  32. 

14.  Inspectors  of  elections,  having  purely  ministerial  duties,  cannot 
refuse  to  receive  the  vote  of  any  man  whose  name  appears  upon  the 
list.     Shipley,  Pet.,  45. 

15.  An  election  meeting  having  been  adjourned  in  the  absence  of 
the  warden,  the  clerk  putting  the  question  and  declaring  the  adjourn- 
ment, and  the  adjourned  meeting  having  assembled  without  the  pres- 
ence of  any  ward-officer  qualified  to  preside,  it  was  held  that  these 
facts  constituted  irregularity,  and  that  the  persona  returned  as  elected 
at  such  adjourned  meeting  were  not  legally  chosen  or  entitled  to  seats. 
Brewster,  Pet.,  78. 

16.  It  was  held  that  the  authority  of  the  clerk  to  preside  extended 
only  to  the  election  of  a  warden,  or  a  warden  and  moderator  pro  tem- 
pore ;  and  that,  a  warden  pro  tempore  having  been  chosen  but  not 
qualified  or  present  for  that  purpose,  the  act  of  the  clerk  in  presiding 
during  such  absence,  for  the  purpose  of  entertaining  a  motion  to  ad- 
journ, constituted  an  irregularity,  and  rendered  such  adjournment 
illegal.     Ibid. 

17.  Two  inspectors  of  elections  having  signed  the  returns  as  cor- 
rect, without  persona!  knowledge  of  their  correctness,  or  personally 
counting  the  ballots,  or  comparing  them  with  the  voting-lists,  it  was 
held  that  it  was  the  duty  of  the  inspectors  to  sign  the  returns  if  satis- 
fied of  their  correctness,  without  necessarily  counting  the  votes  per- 
sonally.    Betteley,  Pet.,  126. 

18.  Certificates  of  election  signed  by  officers  pro  tempore,  said  of- 
ficers having  been  chosen  by  hand-vote  in  ward  meeting  to  fill  vacan- 
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cies,  and  performing  their  duties  in  the  absence  of  the  regjlarly  chosen 
officers,  were  held  to  be  valid  certificates.  In  re  Wards  JVos.  1,  2, 
and  5,  — 13. 

19.  A  large  discrepancy  appearing  between  the  number  of  votes 
returned  as  cast  and  the  number  of  names  checked  on  the  voting-list, 
it  was  held  that,  in  the  absence  of  positive  proof  of  fraud  or  error,  the 
record  of  the  vote  made  in  open  ward  meeting  must  be  held  to  be  con- 
clusive.     Crosby  v.  Baker,  119. 

Irregularity  or  Uncertainty. 

20.  It  appearing  that  the  number  of  ballots  cast  exceeded  the 
number  of  names  checked  on  the  voting-list,  by  a  number  which,  if  all 
the  irregular  votes  were  included  among  those  counted  for  the  re- 
turned member,  would  cause  an  uncertainty  as  to  his  election,  it  was 
held  by  the  committee  that  negligence  in  checking  the  names  of  voters 
constituted  an  irregularity  warranting  the  declaration  that  the  election 
so  made  was  void.      Wright  v.  Willard,  25. 

21.  At  an  election  in  which  the  exclusion  of  twenty-six  votes  might 
have  caused  a  variation  in  the  result  as  returned,  and  it  appearing  in 
evidence  that  illegal  votes  to  the  number  of  thirty-four  were  received 
and  counted,  it  was  held  that  the  election  was  void  for  uncertainty. 
Nickerson,  Pet.,  56. 

22.  To  avoid  an  election,  it  is  sufficient  to  show  that  such  a  number 
of  votes  had  been  illegally  given  as  would  have  changed  or  prevented 
a  majority;  and  it  is  not  necessary  to  make  it  appear,  by  evidence  of 
the  names  or  otherwise,  by  what  individual  illegal  votes  the  majority 
was,  in  fact,  changed  or  prevented  in  the  particular  case.     Ibid. 

23.  An  election  having  been  illegally  called,  by  a  warrant  which 
was  void  in  law  but  whose  authority  was  accepted  in  good  faith,  and 
the  election  having  been  conducted  fairly  and  otherwise  regularly, 
without  suspicion  or  intimation  of  fraud,  these  proceedings  being  in 
accordance  with  custom,  it  was  held  that  the  case  should  be  decided 
upon  its  merits  in  the  exercise  of  the  power  of  the  Council  to  determine 
the  election  of  its  members,  and  upon  the  facts  the  choice  of  members 
at  said  irregular  meeting  was  confirmed  by  dismissing  the  petition  of 
the  remonstrants.     Mayo,  Pet.,  102. 

24.  In  the  case  of  a  failure  to  elect  at  an  annual  meeting,  a  warrant 
having  issued  for  a  new  election  as  in  the  case  of  a  vacancy,  it  was 
held  by  a  majority  of  the  committee,  with  the  City  Solicitor,  that  the 
warrant  was  illegally  issued,  and  the  election  held  by  such  authority 
void.     Ibid. 

25.  A  remonstrance  being  received  against  the  validity  of  the  elec- 
tion in  a  ward,  alleging  irregularity  in  the  conduct  of  the  election  of- 
ficers, and  asking  that  the  election  be  set  aside  and  a  new  election  or- 
dered, it  was  held  that  the  Council  had  no  power  to  act  in  the  matter, 
its  authority  extending  only  to  the  qualification  and  election  of  its  own 
members,  and  not  including  irregularities  at  elections  which  were  not 
alleged  to  affect  the  rights  of  its  members.     Sargent,  Pet.,  116. 

26.  A  discrepancy  appearing  in  the  number  of  ballots  cast  as  com- 
pared with  the  number  of  names  checked  on  the  voting-list,  sufficient, 
if  fraudulent,  to  effect  the  election  of  one  of  the  persons  voted  for,  it 
was  held  that,  in  the  absence  of  proof  of  fraud,  such  discrepancy  must 
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be  attributed  to  accidental  error,  and  does  not  cause  an   uncertainty 
sufficient  to  avoid  the  election.     Betteley,  Pet.,  126. 

27.  It  appearing  that  the  largest  number  of  ballots  cast  and  counted 
at  an  election  exceeded  the  whole  number  of  names  of  voters  checked 
upon  the  voting-list  by  a  number  greater  than  the  plurality  of  votes 
received  by  any  one  of  the  members  returned  as  elected,  it  was  held 
that  this  discrepancy  created  an  uncertainty,  and  that  the  election 
should  be  declared  void.     Barrow  v.  Logan,  147. 

28.  The  petitioners  setting  forth  irregularities  in  the  conduct  of  an 
election,  consisting  in  the  handling  of  ballots  after  they  were  given  in 
by  persons  other  than  the  officers  of  election,  it  was  held  that  the 
Common  Council  had  no  cause  for  action  in  the  matter,  inasmuch  as  it 
was  not  alleged  or  shown  that  such  irregularity  affected  or  rendered 
uncertain  the  result  of  the  election.     Giles,  Pet.,  158. 

29.  Evidence  being  produced  to  show  that  the  officers  of  election 
tampered  with  ballots  after  they  were  cast,  marked  a  ballot  for  the  pur- 
pose of  identifying  the  voter,  and  communicated  to  persons  outside  the 
rail  facts  connected  with  the  balloting,  it  was  held  that  these  acts  did 
not  show  fraud  in  the  election,  although  reprehensible  and  subjecting 
the  officers  so  offending  to  punishment  under  the  statutes,  to  which  the 
petitioners  could  appeal.       Teevens,  Pet.,  217. 

30.  The  existence  of  error  in  the  count  of  votes,  when  sufficient  to 
affect  the  result  of  the  election,  creates  an  uncertainty,  although  it  may 
appear  that  no  fraud  was  committed,  and  that  the  error  was  uninten- 
tional.    Barrow  v.  Logan,  147. 

ELIGIBILITY. 

1.  Members  having  been  elected  engineers  in  the  Fire  Department, 
subsequent  to  qualification  as  members  of  the  Common  Council,  and 
serving  in  such  capacity  as  engineers,  it  was  held  that  they  were  re- 
movable from  their  seats  whenever  the  Council  saw  fit  to  remove  them. 
In  re  Fox  and  Fowle,  11. 

2.  An  officer  under  the  city  government  is  one  whose  incumbent  is 
amenable  to  the  City  Council  for  his  official  conduct  and  is  removable 
at  the  pleasure  of  said  Council,  as  distinguished  from  an  officer  who 
derives  his  authority  from  the  statutes  of  the  Commonwealth,  and  is 
responsible  only  to  the  courts  of  law,  or  the  citizens  at  large,  for  his 
exercise  of  it.     Ibid. 

3.  In  the  opinion  of  the  City  Solicitor,  the  officers  of  elections  in 
the  several  wards  have  no  authority  to  pass  upon  the  eligibility  of  per- 
sons voted  for,  their  duties  being  ministerial,  and  must  include  all 
ballots,  for  whomsoever  given  in,  in  their  count  of  the  whole  number  of 
-votes  cast;  but  it  is  competent  for  the  Common  Council  to  consider  the 
eligibility  of  persons  voted  for,  in  the  exercise  of  its  power  to  deter- 
mine the  elections  of  its  members.     Hooper,  Pet.,  67. 

4.  Charges  having  been  made  against  a  sitting  member,  alleging 
fraudulent  and  criminal  practices  in  his  private  business,  and  it  also 
appearing  that  he  was  under  indictment  in  the  county  and  United 
States  District  courts,  it  was  held  that  such  allegations,  if  substan- 
tiated, would  not  justify  the  Council  in  depriving  him  of  his  seat. 
Pecker,  Pet.,  159. 

See  Ballot,  4. 
Domicile. 
Certificate  of  Election,  3. 
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ERASURE  ON  BALLOT. 

See  Ballot,  16,  20. 


ERROR 


EVIDENCE 


creating  uncertainty.     See  Election,  26,  30. 

in  names  of  candidates.     See  Ballot,  22,  23,  24,  25,  26,  27 

28. 


of  ballots.     See  Ballot,  9. 

of  ward  returns.     See  Election,  19. 

burden  of  proof.     See  Certificate  op  Election,  2,  3. 

under  oath.     See  Investigation,  2. 
FAILURE  TO  ELECT. 

See  Election,  1,  2.  7,  8,  24. 
Vacancy. 
FRAUD 

in  conduct  of  election.     See  Election,  23,  26,  29,  30. 

in  voting.     See  Ballot,  13,  14,  15,  16,  17,  18,  19,20. 

in  ballots  after  deposit.     See  Ballot,  16,  17. 
ILLEGAL  VOTES. 

See  Election,  21,  22. 
Ballot. 
INDICTMENT 

against  member.     See  Eligibility,  4. 


Investigation,  4. 


INHABITANCY. 

See  Domicile. 
Ballot,  8. 
Voter,  1. 


INITIALS. 
INSPECTORS 


Variation  on  ballots.     See  Ballot,  22,  23,  24,  25,  26,  27,  28. 


of  elections.     See  Election,  14,  17. 
rejection  of  votes  by.     See  Voter,  1. 

Ballot,  5,  18,  19. 
INTENTION 

as  to  residence.     See  Domicile,  2,  5,  6,  7. 
of  voter.     See  Ballot,  11,  23,  28,  30. 
INVESTIGATION. 

Authority  of  Council. 

1.  The  Council  may,  of  its  own  motion,  go  into  any  investigation 
it  may  choose  to  institute  of  the  legality  and  validity  of  the  election 
of  its  members ;  but  it  does  not  follow  that  the  Committee  on  Elec- 
tions may  do  so  without  authority  from  the  Council.  Sargent,  Pet., 
116. 

2.  Evidence  under  oath  being  recognized  as  the  usual  and  best 
means  of  ascertaining  facts  in  legal  and  other  formal  proceedings,  the 
Common  Council  may  lawfully  require  that  species  of  proof  in  con- 
tested elections,  and  an  oath  may  be  administered  accordingly  by 
any  justice  who  is  a  member  of  their  Committee  on  Elections. 
Chessman,  Pet.,  32. 

3.  The  Council  declined  to  investigate  general  charges  of  irregu- 
larity in  an  election  for  Mayor,  Alderman,  School  Committee,  and 
Common  Councilmen  on  the  ground  that  the  petitioners  did  not  spe- 
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cifically  allege  illegality  in  the  election  of  members  of  the  Common 
Council,  of  whose  title  alone  that  body  was  the  judge.  Giles,  Pet.,  158. 
4.  While  indictments  are  pending  in  the  court  against  an  individual, 
it  would  not  comport  with  propriety  that  the  Council  should  investi- 
gate and  prejudge  the  case,  thus  compelling  the  person  accused  to 
answer  charges  affecting  his  character  without  the  safeguard  which  the 
law  throws  around  all  persons  charged  with  crime,  and  to  his  prejudice 
in  the  legal  trials.  Pecker,  Pet.,  159. 
IRREGULARITY 

in  conduct  of  elections.     See  Election. 
in  voting.     See  Ballot. 
MAJORITY  OF  VOTES. 

Determination  of.     See  Ballot,  1,  2,  3,  4. 
MARKED   BALLOTS. 

See  Election,  29. 
MODERATOR. 

See  Warden. 
MUTILATED    BALLOTS. 

See  Ballot,  15,  19. 
NAMES   OF   CANDIDATES. 

Error  on  ballots.     See  Ballot,  22,  23,  24,  25,  26,  27,  28. 
NEGLIGENCE 

of  ward-officers.     See  Election,  20. 
NON-RESIDENT. 

Votes  for.     See  Ballot,  8. 
Votek,  1. 
Domicile. 
NOTICE   OF   MEETING. 

See  Election,  1,  2. 
OATH. 

Authority  to  administer  to  witness.     See  Investigation,  2. 
OFFICE   UNDER  THE   GOVERNMENT. 

Definition  of.    See  Eligibility,  2. 
OFFICERS   OF  ELECTION. 

See  Ward  Officers. 
OPINION  OF  CITY   SOLICITOR. 

See  City  Solicitor. 
PASTERS. 

PETITION. 


See  Ballot,  29,  30. 

Defect  in.     See  Ballot,  32,  33. 

Investigation,  3. 


POLLS. 

Time  of  opening  and  closing.     See  Election,  3,  4,  5,  6,  7. 
PRESERVATION   OF   BALLOT. 

See  Ballot,  9. 
RECORD 

of  ward-officers  conclusive.     See  Election,  19. 

substitute  for  certificate.     See  Certificate  of  Election,  1. 
RECOUNT   OF  VOTES. 

See  Ballot,  31,  32,  33,  34,  35. 
REFUSAL   OF   BALLOT. 

See  Ballot,  5,  7,  10,  11. 
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REGISTRATION   OF   VOTERS. 

See  Voting-List. 
REJECTION   OF   VOTE. 

See  Ballot,  5,  6,  8. 
REMOVAL 

of  residence.      See  Domicile. 
of  sitting  member.     See  Eligibility,  1. 
RESIDENCE. 

See  Domicile. 
RETURNS. 

Duty  of  inspectors  to  sign.     See  Election,  17. 
Of  ward-officers  conclusive.     See  Election,  19. 
SCRATCHED   BALLOTS. 

See  Ballot,  16,  17,  20. 
SPECIAL  ELECTIONS. 

Warrants  for.     See  Election,  5,  6. 
STICKERS. 

See  Ballot,  29,  30. 
TAMPERING   WITH  BALLOTS. 
See  Election,  29. 

Ballot,  16,  17,  20,  34. 
TAXATION 

as  determining  residence.     See  Domicile,  1,  3,  6,  7. 
UNCERTAINTY. 

See  Election,  20,  21,  26,  27,  28,  30,  35. 
Ballot,  6,  14,  17,  20,  29. 
VACANCY. 

A  failure  to  elect  does  not  constitute  a  vacancy  in  a  Council  not  al- 
ready organized ;  to  decide  that  a  vacancy  exists  in  a  deliberative 
body  is  a  judicial  act,  involving  questions  of  law  and  of  fact;  until  it 
is  determined  by  the  body  to  which  the  election  was  to  be  made,  the 
existence  of  a  vacancy  therein  cannot  "appear"  to  any  other  body; 
the  Council  must  declare  a  vacancy  to  exist  before  the  Mayor  and 
Aldermen  can  take  cognizance  of  its  existence.  Mayo,  Pet.,  102. 
VARIATION  IN  NAMES. 

See  Ballot,  22,  23,  24,  25,  26,  27,  28. 
VOTER. 

Qualification. 

1.  A  person  claiming  a  right  to  vote  should  be  an  inhabitant  of  the 
ward  where  he  wishes  to  exercise  that  right;  but  the  inspectors  of 
elections  have  not  a  right  to  refuse  the  ballot  of  a  voter  whose  name  is 
borne  on  the  list,  on  the  ground  that  he  does  not  reside  in  the  ward 
where  he  offers  to  vote.     Chessman,  Pet.,   32. 

2.  A  voter  offering  to  vote  for  mayor,  aldermen,  and  members  of 
the  Common  Council  in  a  ward  in  which  he  was  lately  resident,  but 
from  which  he  had  removed,  his  name  still  remaining  on  the  voting-list 
of  such  ward,  it  was  held  by  the  City  Solicitor  that  a  qualified  voter 
might  vote  for  such  officers.     Ibid. 

Notification  of.     See  Election,  1,  2. 
Registration  of.     See  Voting-List. 
Residence  of.     See  Domicile. 
VOTES. 

See  Ballot,  Election. 
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VOTING-LIST. 

Lists  of  registered  voters,  for  use  at  elections,  are  made  as  of  the 
time  when  they  are  prepared,  and  remain  valid  until  the  law  requires 
new  lists  to  be  made.     Sawtelle,  Pet.,  199. 

Discrepancy  as  to  votes  cast.     See  Election,  19,  20,  26,  27. 

Ballot,  6. 
WARDEN. 

See  Election,  12,  13,  15,  16. 
WARD-OFFICERS. 

Powers  of.     See  Election,  9,  12,  13,  14,  15,  16,  17,  18. 
Pro  tempore.     See  Election,  12,  16, 18. 
Irregular  conduct  of.     See  Election,  25,  28,  29. 
Reception  and  rejection  of  votes.     See  Ballot. 
Question  of  residence.     See  Domicile,  3. 
WARRANTS 

for  Elections.     See  Election,  3,  4,  5,  6,  7. 
illegal  issue  of.     See  Election,  23,  24. 


